UNITED STATES DISTRICT COURT 


DISTRICT OF MASSACHUSETTS 


, 
Plaintiff, 


NEW SEABURY CORP., et al., 


Defendants. 


e 


——— — ———— ne 


OPPOSITION TO PLAINTIFF'S MOTION 
FOR CLASS CERTIFICATION 


CIVIL ACTION NO. 76-3190-S 


Defendant New Bedford Gas & Edison Light Co. ("New Bedford") 


hereby opposes the Plaintiff's Motion for Class Certification for 


the following reasons: 


A ahs 


1. Defendant New Bedford is a public utility corpora- 


tion regulated by the Massachusetts Department of Public 


Utilities and owner of real property and rights-of-way 


over land claimed by the plaintiffs. The defendant 


J 


public utility supplies electrical energy not only to 


persons in the Town of Mashpee but to citizens and 


residents in other cities and towns in this Commonwealth. 


Any decision of this court affecting the interests 
defendant New Bedford will affect the interests of 
rate payers and users of electrical energy located 
outside of the Town of Mashpee whose interests are 
represented in this proceeding except by d 


Bedford. 


2. Defendant New Bedford is a subsidiary of New England 


Gas & Electric Association., a Massachusetts business 


trust whose shares are listed and traded on the New 


York Stock Exchange, New Bedford's debt securities 


are owned by persons, firms and corporations lacated 


D & i ; 


outside of the Town of Mashpee, and except for the 
representation by New Bedford the interests of such 
persons will be unrepresented in this action. 

J. The interests of New Bedford, its rate payers, 
customers, its parent association, the stockholders 
of its parent, and the interests of New Bedford 
itself, a regulated public utility corporation, 
cannot adequately be represented by including New 
Bedford in the proposed defendant class. 

4. Defendant New Bedford's duty to its customers, 
its rate payers, its debt Security holders and the 
stockholders of its parent association cannot be 
properly discharged by including New Bedford as a 


member of the proposed class of defendants. 


5. Defendant New Bedford should be entitled to assert 
on its own behalf and on behalf of those interested 
persons herein referred to, every special defense 
available to it as a public utility and not be included 
in the proposed defendants class. 
Wherefore, it is respectfully requested that the motion 
of the plaintiff Mashpee Tribe for class certification, dated 
October 18, 1976, be denied with respect to defendant New Bedford 


Gas & Edison Light Co. 


By its attorneys, 


Pi d ^ 
Dated: December 14, 1976 l 


eee 


Edwin J. Carr, Esquire 
May, Bilodeau, Dondis & Landergan 
294 Washington Street 

Boston, Massachusetts 02108 
(617) 482-1360 


CERTIFICATE OF SERVICE 


I, Edwin J. Carr, attorney for defendant New Bedford Gas 
& Edison Light Co., hereby certify that on December 14, 1976 I 
served a copy of the within Opposition to Plaintiff's Motion 
for Class Certification by mailing on said date a copy thereof, 


first class mail, postage prepaid, to each of the following: 


Plaintiff's Counsel of Record: Stephen H. Oleskey 

Barry A. Margolin Hale & Dorr 

Native American Rights Fund 28 State Street 

364 Boylston Street, 2nd floor Boston, Massachusetts 02109 


Boston, Massachusetts 02116 
Morris Kirsner 
89 State Street 
Boston, Massachusetts 02109 


Edwin 
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Dated: December 14, 1976 
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UNITED STATES DISTRICT COURT TM 
DISTRICT OF Mago 
DISTRICT OF MASSACHUSETTS : 


MASHPEE TRIBE, 
Vs CIVIL ACTION NO. 76-3190-S 


NEW SEABURY CORP., et al., 


Defendants. 
h^ 


OPPOSITION TO DEFENDANT 
GREENWOOD DEVELOPMENT CORP.'S 
MOTION TO APPOINT CLASS REPRESENTATIVE 
Defendants New Bedford Gas & Edison Light Co. and John P. 
Condon Corp. hereby oppose the motion of defendant Greenwood 


Development Corp. to appoint Thomas B. Shea as attorney to 


represent the defendant class. 


Dated: December 15, 1976 Edwin J. Ca 
Boston, Massachusetts 294 Washington Street 
Boston, Massachusetts 02109 
(617) 482-1360 


Attorney for Defendants 
New Bedford Gas & Edison Light Co. | 
John P, Condon Corp. 


pa 


$ 


CERTIFICATE OF 


SERVICE 


I, Edwin J. Carr, attorney for defendants New Bedford 


Gas & Edison Light Co. and John P. Condon Corp., hereby 


certify that on December 15, 1976 I served a copy of the 


within Opposition to Defendant Greenwood Development Corp's 


Motion to Appoint Class Representative, by mailing on said 


date a copy thereof, first class mail, postage prepaid, to 


each of the following: 


Plaintiff's counsel of record: 
Barry A. Margolin 

Native American Rights Fund 
364 Boylston Street, 2nd floor 
Boston, Massachusetts 02116 


Dated: December 15, 1976 
Boston, Massachusetts 


Thomas B. Shea 

Gargiulo & Holian 

678 Massachusetts Avenue 
Cambridge, Massachusetts 02139 


Stephen H. Oleskey 

Hale & Dorr 

28 State Street 

Boston, Massachusetts 02109 


Morris Kirsner 
89 State Street 
Boston, Massachusetts 02109 
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IN THE UNITED STATES DISTRICT COURT Ao HEN 
FOR THE.DISTRICT OF MASSACHUSETTS JE MASS 


XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 


* 
MASHPEE TRIBE, i 
x 
PLAINTIFF * 

* CIVIL ACTION NO. 76-3190-S 
Vok * 

* 

NEW SEABURY CORP., et al., * 
% 

DEFENDANTS " 

* 
* 
D 


XXX GXXGXXXXXXXXXXXXXXXXXXXXXXX 


INTERROGATORIES PROPOUNDED BY THE DEFENDANT, GREENWOOD 
DEVELOPMENT CORPORATION, TO BE ANSWERED UNDER OATH 
BY THE PLAINTIFF 


T State the name, home address and occupation of the 
official of plaintiff answering these interrogatories? 

2n Set forth in full the record of the meeting at which 
answering official was elected, chosen, or designated as such 
official, including the désignation of the constitutent»body, 
the names and addresses, and office held, if any, of persons 
present at such meeting? 

Sr Set forth the most recent available membership list of 
Mashpee-Wamponoag Indian Tribal Council, Inc., stating the 
number of members, name, home address, and occupation of each 
member, and state names and official position of all officers 
Of Sueh counes |)? 


lH. As nearly as can be presently calculated, either by 


9 e n s 


actual count or by reasonable estimate, state the number of 
persons intended by plaintiff to have an interest in the land 
which is the subject of this Complaint if the same be successful: 
and state the name and address of each such person. in the case 
of minors, giving the family group, children of named mother 

and father, etc. and number? 

oe State the tribal membership or affiliation of each such 
person, whether "Mashpee," "Wamponoag," or other, and state 
whether or: not. such membership oP.atfiriation is ta matter of 

any tribal record, and if so, when and by whom was such record 
established, where is the same kept; and when, giving date, 

was such person enrolled on such record? 

6. If the Complaint succeeds, does plaintiff intend or claim 
that any person who is a descendant of one or more of the 
proprietors of Mashpee lands, or claiming an interest by 
inheritance gift or devise from such proprietor shall have an 
interest in. the land which is the subject of this Complaint? 

In answering this question, it is to be understood that for 
purposes of this interrogatory, proprietor of Mashpee lands means 
a person, or family group, such as heirs, identified in Mashpee 
Town Records, Books 1 and 2, compiled by Commissioners of 
District of Mashpee, pursuant to Chapter 72, Acts of 1842, 
Commonwealth of Massachusetts and by Selectmen of the Town of 
Mashpee, as persons owning identified, described tracts of lands 
in severalty and as persons to whom portions of common lands 

of Mashpee: were set off according to statute, Chapter 293, Acts 


of 1870, Commonwealth of Massachusetts. 


e & Y 4 


T If plaintiff does so contend in answer to number 6, 
state the name and address of each such person? 

And, so far as may be calculated or reasonably estimated, 
state the fractional interest of such person? 
8. If Complaint No. 76-3190-S succeeds, does plaintiff 
intend or: claim that, any, pemson«opwuramily- grPoup-not.a 
descendant of a proprietor of Mashpee as defined in No. 6 
above, shall have an interest in the land which is the subject 
of this Complaint by reason solely of a judgment for complainant, 
and if so, state the number of such persons, the names and 
addresses of such persons, and so far as may be calculated or 
reasonably estimated, the fractional interest of each such 
person? 


GREENWOOD DEVELOPMENT CORPORATION 
By its attorney, ; 
^ 


f 


Sd imer E Son 
/ ^ &ites B AM 


THOMAS Ba. SHEA 

678 Massachusetts Avenue 
Cambridge, MA 02139 
Telephone: 868-7444 


CERTIFICATE OF SERVICE 


I, Thomas B. Shea, attorney for the defendant, Greenwood 
Development Corporation, hereby certify that I caused a copy 
of the within Interrogatories to be served on the plaintiff, 
by Mailings postage pre-paid, vo-Barry A..Margolin;soEsSq., 
Native American Rights Fund, 364 Boylston Street, 2nd Floor, 


Boston, Massachusetts 02116. A 


THOMAS B. SHEA 

Attorney for Greenwood 
Development Corporation 
678 Massachusetts Avenue 
Cambridge, MA 02139 
Telephone: 868-7444 
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GARGIULO & HOLIAN 
ATTORNEYS AT LAW 


CENTRAL SQUARE BUILDING 
678 MASSACHUSETTS AVENUE 


ANTHONY P. GARGIULO CAMBRIDGE, MASSACHUSETTS 02139 


PAUL G. HOLIAN 


868-7444 


December 10, 1976 


United States District Court 

for The District of Massachusetts 
U.S. Post Office and Courthouse Bldg. 
Boston, MA 02109 


Re:  Mashpee Tribe 
Vs: New Seabury Corp., et al 
Civil Action No. 76-3190-S 


Dear Sir or Madam: 


Enclosed please find Interrogatories Propounded by the 
Defendant, Greenwood Development Corporation, to be 
Answered by the Plaintiff. 


Please file and docket same. 


Very truly yours, 


LLM 054). Mea 
THOMAS B. SHEA 
TBS/pve 
Enelosure 


eo Barry A. Margolin; Esq. 
Native American Rights Fund 
364 Boylston Street 
eud Floor 
Boston, Mass. 02116 
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MEMORANDUM IN REPLY TO PLAINTIFF'S 
MEMORANDUM IN OPPOSITION TO THE TOWN 
OF MASHPEE'S MOTION TO DISMISS 

Il; M THIRODUCTILION 

On October 22, 1976, the Town of Mashpee filed a 
motion to dismiss the plaintiff's claim on three separate 
grounds. Specifically, these grounds were the failure of 
the eomplalnt to state a eause. of action, Fed. R. Civ. P. 
12(5b)(6); failure to join the United States.as an indispensable 
party plaintiff, Fed. R. Giv. F. I?(b5j)(79): and wed. R. Cir. P. 
19; and failure to join the Commonwealth of Massachusetts as 
an indispensable party plaintiff... Fed. Ra Civ. P. X2(b)l) and 
Fed. R. Civ. P. 19. A memorandum dXnosupporUv.or that motion to 
dismiss was filed that same day (hereinafter "Town's Memo"). 

Plaintiff responded on November 17, 1976 with a 


memorandum in opposition to the motion to dismiss (hereinafter 


"Plaintiff's Memo"). Pursuant to defendants' request for leave 
to file a reply memorandum, filed on December 1, 1976, the 
defendants reply to certain contentions made in Plaintiff's 
Memo. 

IT. ARGUMENT 


A. THE COMPLAINT DOES NOT ALLEGE THE REQUISITE FEDERAL 

RECOGNITION AND, THEREFORE, FAILS TO STATE A CLAIM 

UPON WHICH RELIEF CAN BE GRANTED. 

Plaintiff's suggestion that the epinion of the district 
court) in Narragansett Tribe of Indians Y. southern Rhode Island 
Development Corp., 418 F. Supp. 798 (D.R.I. 1976) (hereinafter 
"Narragansett") forecloses the issue of federal recognition 
pPaised.by this motion should be rejected. The court in 
Narragansett clearly relied upon and felt bound by the First 
Cipeunt'is Opinion in Joint Tribal Couneil of the Passamaquoddy 
Tpibe wv. Morton, 528 F. 2d 370 (lst: Cim. uOT5o). arig oF. 
Supp. 649 (D. Me. 1975) (hereinafter "Passamaquoddy"). 418 F. 
Supp. at 815-16 n. 3. By presuming that the Passamaquoddy court 
had determined all conditions precedent to suit, the Narragansett 
court was compelled to decide on behalf of the tribe. In so 
doing, the court failed to recognize that; the distinetion 
between legal tribal existence and status as a "tribe" as that 
term is used in the Nonintercourse Act was not before the court 
in Passamaquoddy. The Narragansett. court's; failure to adopt the 
proper analytical framework is best evidenced by its reliance 
on the definition of "tribe" set forth in-Montoya v. United States. 
180 U.S. 261, 266 (1901), to establish the judicially manageable 


standards for resolution which would characterize a nonpolitical 


controversy. 476 F. Supp. at 815 (Plaintiff's Memo at 9-10). 

In fact, the narrow issue decided by the Montoya court was 
whether the Pueblos constituted a "tribe" as that term was 

used in section one of the Act of Mareh 3,'1891, c. 5390. -The 
sole issue, therefore, was, as in the ease of Passamaquoddy, one 
of statutory construction, a function the defendants concede 

to be within the judicial power. The Montoya court did not, 
however, consider whether judicially manageable standards 

for determination of tribal status. in the legal and political 
sense were available. 

Moreover, the interpretation of Passamaquoddy made by the 
Narragansett court ignores the essentially sovereign character of 
indian nations; for the real basis and justification for treating 
Indian tribes separately and specially was their legally and 
politically independent existence. Worcester v. Georgia, 31 
US. (Oi ret.) S56=57 (1532). The defendants do not contend that 
this special sovereign status requires treatment identical to 
that given sovereign foreign nations.t Rather,only certain 
principles- of international law apply to lndi&ünotribes; one of 
whieh is the requirement that an alleged sovereign demonstrate 
prior political recognition before gaining access’ to the 
federal courts. The Penza, 277 F. 91, 92-94 (1921). Without 


this requirement of a threshold political judgment, the unique 


lThe case of Cherokee Nationsv. Georgia, 30 U.S. (5 Pet.) 
1, 16-17 (1831), cited by the plaintiff for the. proposition that 
Indian nations and foreign nations are "entirely different", 
held only that an Indian nation was not a "foreign state" under 
the provision of the Constitution giving the Supreme Court 
original jurisdiction in suits between a state of. the United 
States and a foreign state. The general applicability of inter- 
national legal principles to Indian nations was mot discussed. 
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control over Indian affairs given to the Congress by the 
Constitution would be lost. 

The defendants’ reliance on United States v. Waghington, 
384m. Supp. 312 (W.D. Wash. 1974), arfa. 520 FP. 2d 806 (6th 
Cir. 1975) cert. denied, 423 U.S. 1086 (1976) (hereinafter 
"Washington"), to support its motion ean be shown to be 
justifiable rather than "remarkable"; (Plaintiff's Memo at 8); 
for that court clearly felt it necessary to find the requisite 
federal recognition: 

[This court has found and held... thet 
each of plalnvirrt tribes in this ese... 
has established its status as an Indian 
tribe recognized as. such by the federal 
government and therefore is entitled to 
malnvalm this actions =- 
384 F. Supp. at 339. That decision recognized that, absent 
federal Peeognition, the only alternative judicially cognizable 
status is that of a "treaty tribe". Congressional designation 
as such would allow a tribe, otherwise without federal recog- 
nition, to seek enforcement of those rights to which it is 
entitled under the treaty. Further, as evidenced by the passage 
quoted in Town's Memo at 6, the question of treaty tribe status 
is likewise a nonjusticiable political question and is consequently 
reserved to the unfettered discretion of Congress. 384 F. Supp. 
at 400. 

The passage from Washington quoted by the plaintiff as 
standing for the proposition that thie Court is- capable of 
adjudicating plaintiff's tribal status, de inapposite (Piaintirrs 


Memo at 9). In fact, that passage buttresses the two tier tribal 


status test, for it reserves to the courts only the issue of 
factual, as opposed to legal, existence. Moreover, the 
opinion in its entirety demonstrates that, in the first instance, 
a group of Indians must establish some federal political 
recognition as a treaty tribe or otherwise. Assuming they 
can satisfy this condition precedent without requiring the 
court to adjudicate a nonjusticiable question, the court may 
then properly proceed to the factual issue of whether the 
particular tribe is within the coverage of a. given statute. 
Defendants have not claimed that this latter factual issue is 
not capable of judicial resolution. 

The plaintiff urges that if this court determines that 
federal recognition is a prerequisite to suit, the plaintiff 
is entitled to prove its "allegation of tribal status".(Plaintiff's 
Memo at 11). However, the only relevant allegations in the 
Complaint concern the alleged tribe's status as the term "tribe" 
is used in the Nonintercourse Act. Proof of these allegations 
would not establish the necessary federal recognition and, there- 
fore, absent some claim by the plaintiff of federal recognition, 
whieh. Tt intends to support at trial, the. Complaint, should be 
dismissed. 


B. THE UNITED STATES IS AN INDISPENSABLE PARTY WHOSE 
ABSENCE REQUIRES DISMISSAL. 


l. The United States has waived its sovereign immunity. 
Plaintiff contends that the defendants have 
asked. this Court to extend the holding of United. States v. 
Phillips, 362-F. Supp. 462 (D. Neb. 1978) CU eis” eo this 
Suggestion, however, ignores the explicit language of that case. 


The courte didnot limit its rationale to only those insvaneses 


in which "the government has voluntarily chosen to litigate 

its clsm.of title" (Plaintiff's Memo at 15). Instead, after 
holding that the statutory waiver of 28 U.S.C. §2409(a) (1976) 
did not apply when the restricted or trust nature of the land 

was in dispute, the court went on to state that the procedural 
context in wichte claim was disputed is irrelevant. 362 F. 

Supp. at 463. Hence, although section 2409(a) speaks in terms 

of the United States as a "party defendant", the defendants 

may properly raise their claim against the United States by 

a motion made pursuant to Fed. R. Civ. P. 12(b)(7) and Fed. 

R. Civ: P. 19. Any other approach “would. be contra to the purpose 
of the Federal Rules of Civil Procedure and would not aid the 
"just, speedy, and inexpensive determination of every action'..." 
362 0». Spo. at 41535. 

Even if this Court were to hold section 2409(a) to be 
applicable to suits where the Indian claim is in dispute, the 
plaintiff has failed to establish that aboriginal title claims 
are within the "restricted or trust land" exception to that 
statutory waiver. In United States v. Bowling, 256 U.S. 484, 
487 (23921), cited by the plaintiff as distinguishing restricted 
land from trust land, (Plaintiff's Memo st:.13), the court 
compared the trust patent, allowing the United States to hold 
land in trust for a given group of Indians for a designated 
period, with a restricted patent, a conveyance in fee to Indians 
with & restriction on alienation for a stated period. 256 U.S. 
at 486-87. These are precisely the situations which Congress 


intended to exempt from section 2409(a); for, as demonstrated 


EC 


by the Interior Department's report to the Senate, the purpose 

of the Indian land exception was to isolate and protect the 
"specific commitments to the Indian people through written 
treaties and through informal and formal agreements." 1972 U.S. 
Code Cong. and Admin. News 4547, 4557 (emphasis added). It 

was not intended that this well delineated exception from the 
statutory waiver apply except where the United States acted 
affirmatively to protect, either by Grust..or restriction, certain 
defined parcels or tracts of Indian: land. .The patents in Bowling, 
therefore, would have been within the exception; the aboriginal 
title claim of the plaintiff is not: The United. States has 
waived its sovereign immunity on these facts and its joinder, 


consequently, may be ordered. 


2. Llainvitf has an adequate alternative remedy irf 
this action is dismissed. 


Plaintiff's interpretation of Edwardsen v. Morton, 

369 F. Supp. 1359 (D.D.C. 1973), denies the scope of the remedy 
suggested in that case. It was that court's intention to provide 
Indians holding aboriginal title with an adequate remedy if 
the United States chose to extinguish that interest without 
compensation. See, Tee-Hit-Ton Indians v. United States, 348 
U.S. 272 (1955). To minimize the impact of such an uncompensable 
action, Edwardsen provides a substantial alternative. It was 
not necessarily limited to suits against private third parties; 
but rather, as stated by one commentator, was 

unique...substantively, in acknowledging 

a legally protected interest against the 

Government's breach of its obligation to 


protect Indian ’*title lands from third 
party interference without reference to 
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any particular treaty or statute...[I]t 

is now possible to sue and recover against 
the Government for its failure to protect 
land from interference by others... 


Note, Indian Title: The Rights of American Natives in Lands 


They veave Occupied pince- Time Immemorial, 1975- Corum E. Rev. 


656, 685-86 (emphasis added). Moreover, a significant damage 
award against the United States would place the burden of 
compensating for any wrongdoing upon the breaching fiduciary 
rather than innocent third parties holding valid interests 
under state law. Such a remedy, therefore, would be both 
equitable and materially adequate. 


C. THE COMMONWEALTH IS AN INDISPENSABLE THIRD PARTY 
WHOSE ABSENCE REQUIRES DISMISSAL. 


l. The Commonwealth has sufficient interest to 
require its jJoimder. 


Although the plaintiff concedes that the Common- 
wealth originally possessed a pre-emptive right known as the 
"ultimate fee", it contends that the Commonwealth has divested 
itself of that residuary fee and, therefore, does not have an 
interest. in this Litigation sufficient torirequire joinder 
(Plaintiff's Memo at 21-24). Specifically, the plaintiff notes 
the lack of any evidence that the state posesses or claims any 
property rights. 

All that the defendants must show to require joinder, 
however, is that, as a matter of law, successful prosecution of 
the plaintifs Claim would result in a tripartite division of 
the absolute fee and that the Commonwealth might assert one of 
the resulting interests. Such an interest on the part of 
Massachusetts, as one of the original thirteen colonies, was 


clearly delineated by the Supreme Court in Oneida Indian Nation 
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of New. York v. Qouhty of Oneida, 414 UsS. 662, STO 429074). 
Absent an allegation in the complaint by the plaintiff that 
the Commonwealth had divested its interest, it is not encumbent 
upon the defendants to support their motion with evidence that 
the Commonwealth did not subsequently divest itself of the 
últimate fee (Plaintiff's Memo at 23): Similarly, it is not 
the defendants' burden to produce proof that the Commonwealth 
has claimed a property interest in the land at issue (Plaintiff's 
Memo vat 24). The fact that a «claim of right is not a-necessary 
element is best demonstrated by the plaintiff's concession that, 
although the United States has not yet asserted any title interest, 
lv ds bosses of the right to"extingulsh:plalnbifT ws mrientor 
occupancy (Plaintiff's Memo at 21). 

Further, the suggestion that the pre-emptive right 
of the Gommonwealth and the plaintiff's claim of- aboriginal 
title present completely separate legal and factual issues 
should be rejected. The transactions and occurrences which 
allegedly gave rise to the plaintiff's right of occupancy are 
precisely the same which would establish the Commonwealth's 
residuary fee. These events either resulted in both aboriginal 
title and an ultimate fee, or they did not. The: two claims, 
therefore, present the same factual issues and should be joined 
accordingly. "To fall to order jolnder would be to deny the 
defendants the opportunity to obtain the complete relief 
mandated by Fed. R. Civ. P. 19. 


2. The Commonwealth has waived its sovereign 
immunity. 


The plaintiff properly;notes;that Mass. Gen. 


Laws ¢. 237, $2 (1976) provides for a statutory waiver of 


sovereign immunity only when a freehold or similar estate is 
claimed (Plaintiff's Memo at 25). By moving to join the Common- 
wealth: as a party plaintiff pursuant to Fed. R: Civ. P. i2(5)t7) 
and Fed. R. Civ. P. 19, the defendants seek to assert just such 
an interest. An order compelling joinder of the United States 
and the Commonwealth,as plaintiffs, would require that all those 
who might claim, by operation of the Nonintercourse Act, an 
interest contrary to that of the defendants, determine the 
exten pnd validity of their. claims ln a single suic in this 
manner, the defendants would be able to obtain judicial confir- 
mation: of their freehold estates. The fact that the plaintiff 
asserts only a right of occupancy, which is presumably something 
less. than a freehold estate, is irrelevant for it is only the 
defendants'asserted interestswhich are placed in issue by this 
Be m. CLs Pegal tTI andPed. BR. Civ. 225 I9 motion aari Te 
Memo at 25). 

Plaintiff also contends that the "under this Chapter" 
language of Mass. Gen. Laws e. 237, $2 (1976) precludes joinder 
of the Commonwealth because it "may limit the consent to actions 
brought in state court..." (Plaintiff's Memo at 25). The only 
relevant requirement in chapter 237, however, is that the 
recovery of the estate be sought in a civil action; Mass. 

Gen. Laws c. 237, $1 (1976); and there can be little doubt 
thatothis is such a suit. There is no indication either in 
the legislative history, or the language of the statute itself, 
that the statutory waiver of chapter 23/7, seetion 2 is limited 


only Go exwvl sulte ln state-court. 


elt. 


Moreover, the context in which the claim is asserted 
is irrelevant. This fact is best evidenced by the 1973 
amendment to section 1 which substituted "may be recovered in 
a civil action" for "may be recovered by & writ of entry." 
Mass. St." 1973,- c. 1114, $227. The purpose of this amendment 
was to inject the spirit and letter of the new Massachusetts 
Rules of Civil Procedure into the Commonwealth's statutory 
waiver of immunity. The former language implicitly required 
the (tna viation of suit by the claimant. The present. Statue, 
on the other hand, eliminates this constraint and would seem 
to allow a freehold estate to be asserted against the Common- 
wealth in any procedural manner which leads to the "just, 
speedy and inexpensive determination, of that action. Fed. 
Rer Cavi Pe Li Mass. Re Clv. P. l. Ihis Court... thorerepe, 
may order joinder of the Commonwealth so that a complete and 
final adjudication of the validity of the defendants' freehold 
interests may be made. 
TIT POONCLUSION 
The defendants respectfully request that this Court 

gran? their Motion to Dismiss on all grounds. 

Respectfully submitted, 

TOWN OF MASHPEE, MAURICE A. 

COOPER and JOHN D. FERGUSON, 


ET AL 
By their attorneys, 


ny 
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Jameg-D.- St. Clair / 
Stephen H. Oleskey 
HALE AND DORR 

28 State Street 
Boston, MA. ~ 02109 


(617) 742-9100 
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Movin Karo — 
Morris Kirsner 
50 Sratrerorreet 
Boston, Massachusetts 02109 
(61713 1499100 
NEW SEABURY CORP. 
NEW SEABURY CONVEYANCING 


eS dihandO Soff 
FIELDS POINT MANUFACTURING T 


CORPORATION Ritehard ©. Starr, ESQ. 
By their attorneys, 712 Main Street 


» Hyannis, Massachusetts 02601 
Y x 7? 
dene Kolio Mol ul 


(617) 775-0785 
Selma R. Rollins 


jo 4 ÁO Of Counsel 


ROLLINS, ROLLINS & FOX RUSSELL MAKEPEACE, ET AL 

1300 Boylston Street General Partners d/b/a Wiljoels 
Brookline, Massachusetts 02167 Lands, & Massachusetts Limited 
(6279 292-1130 Partnership 


By thelroaptorneys, 


hone bio 


Thomas: Otis 
One Beacon Street 


LEONARD W. PECK and Boston, Massachusetts 
MARGARET S. PECK 
By their attorneys, JOHN R. BUNTING, ET AL 


AS TRUSTEES OF FIRST PENNSYLVANIA 
MORTGAGE TRUST 


By their attorneys 
C. Suam. borsh i 


Sumner H. Babcock 
Be Susan Garsh 
BINGHAM, DANA & GOULD 


100 Federal Street Thomasi Ve Urmy, dr. 


Boston, Massachusetts 02110 Warner & Stackpole 
(617) 357-9300 28 State Street 


Boston, Massachusetts 02109 
(617) 523-6250 


CERTIFICATE OF SERVICE 


I, Stephen H. Oleskey, one of the attorneys for the 


defendant Town of Mashpee, hereby certify that on the 8th day 


of December, 1976, I caused copies of the within Memorandum in 


Reply to Plaintiff's Memorandum in Opposition to the Town of 


Mashpee's Motion to Dismiss to be deposited, postage prepaid, 


in the United States Mail, addressed to: 


ls 
Eg. 


Barry A. Margolin, Esq., Native American Rights Fund; 

ae Boylston 3$., 2nd Floor, Boston, Mass. O2176 

Edwin J. Carr, Esda.. May, Biledeau, Dondis & Landergan 

294 Washington Street, Boston, Mass. 02108 

Pauly H. Fitzgerald, Esg., 60 Batterymaroh Street, Room 1235, 
Boston, Mass. 02110 

Bdward W. Kirk, Esq., Hunziker, MeDermott & Kirk, 131 Main 
Street, Falmouth, Mass. 02541 

Eunice B. Jones, Martha E. Jones, 4 Garfield Street, 

Natick, Mass. 

Carol B. Jones, 1959 Commonwealth Ave., Brighton, Mass. 

Clara L. Currier, 34 Linden St., Lawrence, Mass. 

Alan A. Green, 171 Main St., P.O. Box 148, Hyannis, Mass. 02601 
Clinton W. Lee, 311 Boston Post Rd., Wayland, Mass 01778 
Wiltiam M. Wainwright, Esq., L Centre Street, Brockton, 

Mass. 024101 

Herbert J. Gorfinkle, Andrews Isle, Hingham, Mass. 02043 
Thomas B. Shea, Esq., Gargiulo & Holian, 678 Mass. Avenue, 
Cambridge, Mass. 02139 

Benjamin Nesson, Esq., 85 Devonshire St., Boston, Mass. 02109 
Frederick R. H. Witherby, Esq., 501 Boylston Street, 

Boston, Mass. 02117 

Edward J. Hart, Esq., Curtis, Hart & Zaklukiewiez, 12! North 
Merrick Ave., Merrick, N.Y. 11566 

John F. Dunn, Esq., 27 School St.. Boston, Mass. 02109 

Ira A. Nagel, Esq., Pike, Pike & Nagel, 18 Tremont St., 
Boston, Mass. 02108 

Henry W. Keyes, Esq., Spencer & Stone, 50 Beacon St., Boston, 
Mass. 02108 

Constance V. Vecchione, Esq., 203 West Elm Street, Brockton, 
Mass. 02401 

Susan Kagan Lange, M. Frederick Pritzker, Esq., Brown, 
Rudnick, Freed & Gesmer, 85 Devonshire St., Boston, Mass. 02109 
Wilitam E. Crowell Jr., Beais, u9 elm St; annis; Mass. 02601 
EK. Russell ‘hictia’ Tr., Esd., Lucid & Luetd, 94 Washington St. ; 
Weymouth, Mass. 02188 


moker Shapiro, Bsq., i Court St.,) Boston, Mags: 02706 
Donald F. Henderson, Esq., 776-Main St., Hyannis, Mass. 02601 
Charles D. Kelley, Esq., 585 Pleasant St., Malden, Mass. 02148 
Manuel Z. Sherman, Esq., 73 Tremont St., Boston, Mass. 02108 
George Lemelman, Esq., Lemelman & Baker, ll Beacon St., 
Boston, Mass. 02108 

William M. Noble, Jr., Esq., 1357 Washington 3t., West 

Newton, Mass. 02155 

Alan R. Rosenberg,. Esq., Putnam, Bell & Russell, 53 State 
Sr... Boston, Mass. 02109 

andrew J. MeElaney, Jr., Esq., Denzil.MeKenzie, ESg., 
Assistant Attorneys General, 1 Ashburton Place, Boston, Mass. 02108 
Newton H. Levee, Esq., 140 Federal St., Boston, Mass. 

Steven Murphy, Esq., Butterworth & MeGhee, Route 28, Mashpee, 
Mass. 02649 

George. H. Lebherz Jr., Esq., Town Hall: Sq., Falmouth, Mass. 
Richard W. Renehan, Esq... Hill @ Barlow, 225 Franklin Ot., 
Boston, Mass. 02110 ! 

Raymond G. Sweeney, Esq., 28 State St., Boston, Mass. 02109 


ohe V. OFF / 


otephen H. Oleskey 

HALE AND DORR 

28 State Street 

Boston, Massachusetts 02109 
Tel: 742-9100 


NOTICE OF Conferen Q ) D. C. Form No. 18 (Rev. Sept. 1953) 


Untied States District Court 


FOR THE 
DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE 


Vs 


No.CA 76=3190-8 € 


NEW SEABURY CORP., ET AL 


TAKE NOTICE that the above-entitled case has been set for @ conference 


at 


2:30 PM , on Friday, Dec. 17 , 1976 , at Courtroom #6, 


15th Floor, P.O. & Courthouse Bldg., Boston, Mass. before 
Judge Walter Jay Skinner. 


Date Dec . 8 1976 GEORGE F. MC GRATH 


OF ee PEE IMMEMEE 1M ooo oiypaiy Ep E ERES Sees rec US R SEES A IS 


Clerk. 


To All counsel of record. 


Deputy Clerk. 
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DISTRICT OF MASSACHUSETTS 
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OPPOSITION OF DEFENDANT MARY JANE SHOOP TO PLAINTIFF'S 


* 
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CIVIL ACTION NO. 


16782905 


MOTION FOR CLASS CERTIFICATION 


Now comes the defendant Mary Jane Shoop, pursuant to 
the provisions of Local Rule 12(a)(2), and opposes the plain- 


tiff's Motion for Class Certification heretofore filed in this 


Case. 


Because the said defendant's counsel have just entered 
their appearance in this case, leave is requested for permission 
to submit a separate memorandum of reasons for this opposition, 
together with such affidavits and other documents as may be 


appropriate, within thirty (30) days from the date of filing this 


opposition. 


The said defendant further requests an opportunity to 


e € , 


present oral argument in opposition to the motion and suggests 
that one (1) hour will be required for oral argument by each 
side. 

MARY JANE SHOOP 


By her attorneys, 


F. 
/ / 


Allan van Gestel ~ 


Goodwin, Proctér & Hoar 

28 State Street 

Boston, Massachusetts 02109 
(617) 523-5700 


OF COUNSEL: 


Lawrence F. Scofield, Jr. 
70 Federal Street 

Boston, Massachusetts 02110 
(617) 482-2311 


CERTIFICATE OF SERVICE 


I, Allan van Gestel, attorney for the defendant Mary 
Jane Shoop, hereby certify that I caused a copy of the within 
OPPOSITION OF DEFENDANT MARY JANE SHOOP TO PLAINTIFF'S MOTION 
FOR CLASS CERTIFICATION to be served on all counsel and parties 
pro se whose names appear on the attached list by mailing a copy 


of same, postage prepaid, to each of them. 


Allan van Gestel 
Goodwin, Proct 
28 State Street 

Boston, Massachusetts 02109 
(617) 523-5700 


& Hoar 
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1. .¢Barry A. Margolin, Esq., 364 Boylston St., Boston, Mass. 0211 
2. Selma R. Rollins, Esq., 1300 Boylston St., Brookline, Mass. 
3. Todd B. Ackerman, Jill Ackerman and June Childs, 4905 Calle 
Angosta, Tucson, Arizona 85718 
4. David N. Als, Ann V. Als, 63 Weis Road, Albany, N.Y. 12208 
5.  Hazelbelle Anderson, 1854 James St., Daytona, Fla. 32019 
6. Newton H. Levee, Esq., 140 Federal St., Boston, Mass. 02110 
7. Herbert P. Bickerstaffe, Florence Bickerstaffe, 212 Winthrop 
Rd., Brookline, Mass. 
8. Donald B. Blakeman, Nancy Blakeman, Santuit Pond Road, 
Mashpee, Mass. 02649 
9. Marvin Blank, 11 Stetson Lane, Hyannis, Mass. 
10. Harold Perkins, 1960 Commonwealth Ave., Brighton, Mass. 
ll. Steven Murphy, Esq., Butterworth & McGhee, Route 28, Mashpee, 
Mass. 02649 
12. Andrew J. McElaney, Jr., Esq., 1 Ashburton Pl., Boston, Mass. 
13. Paul H. Fitzgerald, Esq., 60 Batterymarch-Rm. 1235, Boston, 
Mass. 
14. Thomas L. Coughlin, 925 East St., Dedham, Mass. 
15. Edward J. Hart, Esq., 124 North Merrick Ave., Merrick, N.Y. 
11566 
16. Jean P. Canning, 194 Seapit Rd., E. Falmouth, Mass. 
l7. Cape Cod 4-H Camp Corp., Rte. 130, Mashpee, Mass. 02649 
18. George H. Lebherz, Jr., Esq., Town Hall Sq., Falmouth, Mass. 
19. William E. Crowell, Jr., 44 Mashantum Rd., Dennis, Mass. 
20. William M. Wainwright, Esq., One Centre St., Brockton, Mass. 
02401 
2l. Curtis E. Dorrie, Jr., Constance B. Dorrie, Shell Isle, 
145 Bay Point Dr., St. Petersburg, Fla. 33708 
22. John A. Drew, 749 Main St., Hyannis, Mass. 
23. William Noble, Esq., 1357 Washington St., Newton, Mass. 
24. Thomas B. Shea, Esq., 678 Mass. Ave., Cambridge, Mass. 02139 
25. William A. Harris, Irene C. Harris, IIl Chadbourne Rd., 
Lexington, Mass. 
26. Eunice B. Jones, 4 Garfield St., Natick, Mass. 
27. Paylliss M. Jordan, 5062 Silver Hill Ct., Suitland, Md. 20028 
28. Edwin C. Hamada, Box 541, Brookline, Mass. 02147 
29. Henry C. LaBute, Adele F. LaBute, 3 Brickyard Rd., Mashpee, 
Mass. 
30. George Lemelman, 11 Beacon St., Boston, Mass. 02108 
31. Robert E. Lenk, 48 Starboard Lane, Osterville, Mass. 
32. Malcolm E. MacDonald, Patricia & MacDonald, 169 Gifford, 
Falmouth, Mass. 
33. Earle M. Marsters, 40 Estabrook Rd., Quincy, Mass. 
34. William J. Marsters, Mary L. Marsters, Redbrook Corp., 
26 Lakewood Drive, Mashpee, Mass. 
35. James A. McDonald, Jr., 176 Hawthorne St., Malden, Mass. 0214 
36. Manuel Sherman, Esq., 73 Tremont St., Boston, Mass. 02108 
37. Mitchell Enterprises, Inc., Great Neck Rd., Mashpee, Mass. 
38. Dorothy F. Morze, 158 Bickford Hill Rd., Gardner, Mass. 
39. Edwin J. Carr, Esq., 294 Washington St., Boston, Mass. 02108 
40. Ockway Bay Development Corp., c/o Rita Porciello, 11 Grant Sti, 
(A.B.C. Drywall Company, Inc.), Woburn, Mass. 


Jd 


74. 


76. 


79. 


80. 
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Elise M. Otis, 99 Pond View, Centerville, Mass. 

Elizabeth A. Nilsson, Meetinghouse Way, W. Barnstable, Mass. 

Jean A. Bradley, 128 South Main St., Centerville, Mass. 

Constance Vecchione, Esq., 203 West Elm Street, Brockton, 
Mass. 02403 

Donald H. Priestly, Glen Road, So. Harwich, Mass. 

Paul A. Lipper, Route 6A, Yarmouthport, Mass. 

Charles McLaughlin, Esq., 171 Main St., Hyannis, Mass. 

Edward Kirk, Esq., 131 Main St., Falmouth, Mass. 02541 

Robert B. Santos, 295 Nottingham Drive, Centerville, Mass. 

Louis Santos, Jr., 13 George St., Barnstable, Mass. 

Benvinda G. Leighton, 29 Holland Rd., Falmouth, Mass. 

Aurora G. Graca, RFD £1, S. Windham, Maine 

John F. Shields, 84 Two Ponds Rd., Falmouth, Mass. 

John B. Cotton, 78 Two Ponds Rd., Falmouth, Mass. 

Willard C. Weaner, 121 E. Bay Rd., Osterville, Mass. 

Thomas M. Shields, Stone Horse Rd., Osterville, Mass. 

Harold Slate, 520 Brush Hill Rd., Milton, Mass. 

Herbert Flashman, 42 Buckminster Rd., Brookline, Mass. 

Clinton Lee, Esq., 311 Boston Post Rd., Weyland, Mass. 01778 

William W. Spraggs, 854 20th St., N.E., Washington, D.C. 2000 

John C. Sterge, 884 Hale Street, Beverly Fams, Mass. 

James D. St.Clair, Esq., 28 State St., Boston, Mass. 02109 

Richard W. Renehan, Esq., 225 Franklin St., Boston, Mass. 021 

Susan Lange, 71 Oxford Ave., Apt. 6, Cambridge, Mass. 02138 

Thomas K. Warner, 300 E. 29th St., New York, N. Y. 

Norman F. Barrett, Jr., Smoke Valley Rd., Osterville, Mass. 

John G. McManus, K. M. Bradley Co., 250 Boylston St., Boston, 
Mass. 26116 

Edward R. Wasil, Heleana M. Wasil, 2 Sachem Rd., Mashpee, 
Mass. 02649 

Stanley J. Wasil, Theresa A. Wasil, 101 Pennana Rd., Norwood, 
Mass. 

Thomas Otis, Pine St., Dover, Mass. 

George A. Winslow, Ruth S. Winslow, Bay Shore Drive, N. 
Falmouth, Mass. 

Ira A. Nagel, Esq., 18 Tremont St., Boston, Mass. 02108 

Jean E. Manoog, 10 Cross Way, Osterville, Mass. 

Henry Keyes, Esq., Spencer & Stove, 50 Beacon St., Boston, 
Mass. 02108 

Frederick Witherbey, Esq., 501 Boylston St., Boston, Mass. 02 

Thomas V. Urmy, Esq., Warner & Stackpole, 28 State St., 
Boston, Mass. 02109 

Sumner Babcock, Esq., Bingham, Dana Gould, 100 Federal St., 
Boston, Mass. 02110 i 

Allan Rosenberg, Esq., Putnam, Bell & Russell, 53 State St., 
Boston, Mass. 02109 

A. Russell Lucid, Jr., Esq., Lucid & Lucid, 94 Washington St. 
Weymouth, Mass. 02188 

Raymond G. Sweeney, 28 State St., Boston, Mass. 02109 
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APPEARANCE —— Za cl a cal ma d 
linieh Staten District Court 


FOR THE 


~ 
Po- 
Bee 


UEC 3 229 PH MIS 


DISTRICT OF SS 


CT COURT 


Y WISTRICT OF MASS. 
| 
MASHPEE TRIBE 
vs. > No. 76-3190-S 
NEW SEABURY CORP., et al. 
Mr. CLERK: 
our 
Enter MK Appearance as counsel for the 
defendant, Mary Jane Shoop in the above-entitled case. 
Dated at Boston, Massachusetts ) 
P 
on 3rd dayof Dec. , 19 76 LOL yey Ama 
IJORDBMESX 


Allan van Gest 


Goodwin, Procter & Hoar 
28 State Street 


Boston, Massachusetts 02109 
(617) 523-5700 (26) 


UNITED STATES DISTRICT COURT Hew | A uu PM 76 
FOR THE UE i ae 
DISTRICT OF MASSACHUSETTS “eT COURT 
ROT OF MASS. 
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MASHPEE TRIBE, 
Plaintiff 


CGIVIL AOGTION 
No. T6939290—-8 


Ns 
TOWN OF MASHPEE, ET AL 


Defendants 
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Sec A a a, e ou rw WU qe mw 


REQUEST FOR LEAVE TO FILE REPLY MEMORANDUM 


The defendants, Town of Mashpee on its own behalf and 
on behalf of all persons or entities not members of the 
plaintiff Mashpee Tribe and who assert any interest in the 
subject land, other than those joining herein; New Seabury 
Corp., Fields Point Manufacturing Corporation and New Seabury 
Conveyancing Co., Inec.; Russell Makepeace, et al as General 
Partners in Wiljoels Lands, a Massachusetts Limited Partner- 
ship; Leonard W. Peck and Margaret S. Peck; John D. Ferguson; 
Maurice A. Cooper; and John R. Bunting et al as Trustees of 


First Pennsylvania Mortgage Trust, request leave to file a 


brief reply memorandum to the plaintiff's memorandum in opposition 
to defendant's motion to dismiss. Said reply memorandum will 
be filed on or before December 8, 1976. 


TOWN OF MASHPEE, MAURICE 
A. COOPER and JOHN D. FERGUSON, 


NEW SEABURY CORP., NEW ET AL 
SEABURY CONVEYANCING CO., By heir a lead tha ak 
INC., FIELDS POINT MANUFAC- K : 
TURING CORPORATION poures LÁ E 
By their attorneys, Fa 

Medals R. Retin’ ^JamesvDoe.9t. Clair 

$ Alois + for Stephen H. Oleskey 
Hale and Dorr 

Selma R. Rollins, Esq. 28 State Street 
ROLLIDS, Rollins. & Fox Boston, MA. .Q2109 
1300 Boylston Street Tel: (617) 752-9100 


Brookline, Massachusetts 02167 
Tele’ 0517) 232-1130 


LEONARD W. PECK and Nowa wet 


MARGARET S. PECK Morris Kirsner, Esq. 

By their attorneys, 89 State Street 
Boston, Massachusetts 02109 
Tel: (617): 523-3316 


4. Sasam Gonsl 
Sumner H. Babcock => (f, Md 0). 
E. 7/ SL f) | 


Susan Garsh 


Bingham, Dana & Gould Richard co. Start, bea. T EX 
100 Federal Street 712 Main Street 
Boston, Massachusetts 02110 Hyannis, Massachusetts 02601 
Ted: (617) 357-9300 Tels (03) TT5-OT95 
Of Counsel 


JOHN RB. BUTING, ET AL AS 
TRUSTEES OF FIRST PENNSYLVANIA RUSSELL MAKEPEACE, ET AL 


MORTGAGE TRUST General Partners d/b/a Wiljoels 
By their attorneys, Lands, a Massachusetts Limited 
Partnership 


By ‘their attorneys, 


Tams V. Wum 
Thomas V. Urmy, Jr. Thome WO 


Warner & Stackpole 


28 State Street Thomas Otis 
Boston, Massachusetts 02109 One Beacon Street 
Tele «61 7)" 52326250 Boston, Massachusetts 02108 


CERTIFICATE OF SERVICE 


I, Stephen H. Oleskey, one of the attorneys for 
the defendant in the above action, hereby certify that I have 
this day caused a copy of the foregoing Request for Leave to 
File Reply Memorandum to be served upon the plaintiff herein 
by causing a copy of same to be mailed, postage prepaid, to: 
Barry Margolin, Esquire, 364 Boylston Street, 2nd Floor, 


Boston, Massachusetts, attorney for the plaintiffs. 


HALE AND DORR | 
28 State Street 

Boston, Massachusetts 02109 
Tel: 742-9100 


DATED: December 1, 1976 


D 
xy 
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UNITED STATES DISTRICT COURT  "* ! J sg pL 


FOR THE DISTRICT OF MASSACHUSETTS DISTRICT 


CIVELy ACTION MO, 
76-3190-$ 


MASHPEE. “TRIBE , 


PladJetosftf 


MOTION OF DEFENDANT, 
L © ly ASSOCIATES, TINC.» 
FOR EXTENSION OF TIME 
WITHIN WHICH-TO FILE 
BRIEF,IN SUPPORT OE 
MOTION TO DISMISS 


NWS te 
NEW SEABURY CORP., et als, 


Defendants 


bd 


Defendant, L € L Associates, Inc, moves for 
an extension of time to file.its Bbsief in Suppórt of 
Motion to Dismiss as required by Rule 12 of the rules 
of this Court for the following reasons: 


1. Defendant's attorneys were in the process 
of preparing the Brief, but due to the press of other 
business in the office in which it was necessary to 
prepare and file a lengthy brief in this Court on 
another case on or before December 2, 1976, defendant's 
attorneys have been unable to complete same within the 
time allotted. 


2. It is the understanding of present counsel 
for L & L Associates, Inc., that other counsel have now 
been retained to appear and represent the defendant, 

L &€ L Associates, Inc. and other parties, and that said 
new counsel will file a Brief in Support of the defen- 
dant's Motion to Dismiss. 


3. Said other counsel will be entering their 
appearance in the case to represent L & L Associates, 
Inc. and other parties, and will need additional time 
to properly prepare a Brief in Support of defendant's 
Motion to Dismiss. 


ae 


4. This application is not made for the 
purpose of delay. 


WHEREFORE, defendant requests that an 
extension of thirty (30) days from December 1, 1976, 
be granted for the filing of its brief. 


Dated: December 1, 1976 


SPENCER & STONE 
f 


By: de: val 


Attorneys for Defendant, 
L &€ L Associates, Inc. 
50 Beacon Street 

Boston, MA 02108 

lel. .227€3H10 


D 


CERTITIICALESJOESXSERVIGCE 


l, James R. Brown, Jr., Attorney for defendant 
L &€ L Associates, Inc., certify that on December 1459756 
l served the within Motion for Extension of Time Within 
Which to File Brief on the plaintiff by mailing a copy 
thereof, postage-prepaid directed to its attorneys and 
other known attorneys of record listed below. 


Signed under the penalties of perjury. 


opéncep & Stone 
Beacon Street 
Boston, MA 02108 
lel. 227-3410 


Barry A. Mafseolin, Esq. 

Native American Rights Fund 
364 Boylston Street, 2nd Floor 
Boston, MA 02166 

Attorney for’ Plaintiff 


James D. St. Clase, Esq. 

Hale & Dorr 

28 State Street 

Boston, MA 02109 

Attorney for Town of Mashpee, 

Maurice A. Cooper and John D. Ferguson 


elma Rs Rollins, Esq: 

Rollins... Rollins & Fox 

1300 Boylston Street 

Brookline, MA 02167 

Attorney for New Seabury Corp., 

New Seabury Conveyancing Corp., and 
Fields Point Manufacturing Corp. 


Thomas J« rmy, Jr.,. Esq. 
Warner & Stackpole 

28 State Street 

Boston, MA 02109 

Attorney for First Pennsylvania 
Mortgage Trust 


^ > 


Sumner Babcock, Esq. 

Bingham, Dana & Gould 

100 Federal Street 

Bos torns MA 02110 

Attorney for Leonard W. Peck and 
Margaret Peck 


Thomas Otis, Esq. 

Vance, Sanders & Co. 

l Beacon Street 

Boston, MA... 02108 

Attorney for Thomas Otis, William M. 

Atwood, Russell Makepeace, and Maurice Makepeace 


o | e$ i 
IN THE UNITED STATES DISTRICT. COURT = 
FOR THE DISTRICT OF MASSACHUSETTS ~ 
MASHPEE TRIBE, 
PLAINTIFF, 
Ve 
NEW SEABURY CORP., et al., 


DEFENDANTS. : Hl 


PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT 


TOWN OF MASHPEE'S MOTION TO DISMISS THE ACTION 


lil. ^ INTRODUCTION. 

Plaintiff Mashpee Tribe filed this defendant class action 
on August 26, 1976, to establish its right of possession to a 
large tract of land in Mashpee and Sandwich, Massachusetts. 
Plaintiff alleged that it is the Indian tribe which has owned 
this land by right of aboriginal possession since time immemorial; 
that this right was confirmed by the colonial authorities by 1685; 
that this land has been protected by the Indian Nonintercourse 
Act 25 0.8.C. $177, since tbe first enactment of that statute 
in 1790; and that this land was alienated after 1790 under the 
ausptces of the Commonwealth of Massachusetts without federal 
approval, in violation of the Nonintercourse Act. Plaintiff bases 
its claim to possession of this land on this federal statutory 


right. 


The Town of Mashpee and other representative defendants 
have moved to dismiss this action on three grounds. Defendants 
argue that plaintiff has failed to state a claim for relief 
because it has failed to affirmatively allege that it is "federally 
recognized." Defendants also argue that the United States of 
America and the Commonwealth of Massachusetts are indispensable 
parties and that, if they cannot be joined, the action should be 
dismissed. Defendants are asking the court to overturn the law 
as recently declared by the Court of Appeals for this Circuit 
with respect to federal recognition, and to overturn repeated 
decisions of the federal courts with respect to compulsory 
joinder of the United States. On the issue of joinder of the 
Commonwealth, the defendants base their argument on an erroneous 
factual assumption which is unsupported by anything in the record 
of this action. This memorandum will demonstrate that none of 


these grounds provides any basis for dismissal of this action. 


II. ARGUMENT. 


A. The Complaint states a claim upon which relief can be 
granted. 
Defendants argue that plaintiff has failed to state a claim 
upon which relief can be granted "because it has not pleaded that 
it is recognized as a tribe either by Congress or its delegate." 


(Memorandum of Town of Mashpee, et al., in Support of Motion to 


Dismiss, hereinafter cited as "D.", at page 4). This contention 
runs directly contrary to the holding of the United States Court 


of Appeals for this Circuit in Joint Tribal Council. of the Passa- 


maguoddy Tribe v. Morton, 528 F.2d 370 (St Cir. L975)y abe g 
388 F.Supp. 649 (D.Me. 1975) (hereinafter cited as "Passamaquoddy"). 


That decision held that the Passamaquoddy Tribe, which concededly 
had not been "federally recognized," could establish that it was 


a tribe for purposes of the Nonintercourse Act. 


The defendants in PassamaGuoddy contended that the Noninter- 
course Act applied only to recognized tribes. The Court of Appeals 


rejected this contention: 


But while congress' power to regulate commerce with the 
Indian tribes, U.S. Const. art. I, §8, includes authority 
to decide when and to what extent it shall recognize a 
particular Indian community as a dependent tribe under its 
guardianship, Congress is not prevented from legislating 
as to tribes generally, and this appears to be what it 
has done in successive versions of the Nonintercourse Act. 
There is nothing in the Act to suggest that "tribe" is 

to be read to exclude a bona fide tribe not otherwise 
federally recognized. Nor, as the district court found, 
is there evidence of congressional intent or legislative 
history squaring with appellants' interpretation. Rather 
we find an inclusive reading consonant with the policy 
and purpose of the Act. The policy has been said to be 
to protect the Indian tribes' right of occupancy, even 
when that right is unrecognized by any treaty, and the 
purpose to prevent the unfair, improvident, or improper 
disposition of Indian lands. Since Indian lands have, 
historically, been of great concern to Congress, we have 
no difficulty in concluding that Congress intended to 
exercise its power fully.  Id., 528 F.2d at 379. (Citations 
omitted.) Kij 


The Court of Appeals thus held that the Passamaquoddy Tribe, 
while not federally recognized, was subject to the provisions 


and the protection of the Nonintercourse Act. 


While as defendants point out (D. 7-8), the factual 
elements of the Passamaquoddy litigation were ultimately resolved 


by a stipulated statement of facts rather than through a trial, 


the method of proof of the material facts cannot have legal 
significance. The stipulation for purposes of that case could 
not have substituted for a policy decision by Congress or its 
delegate if this were genuinely a political question. As 


defendants apparently concede, 


Neither the courts nor the parties by their stipulation 
can withdraw from a coordinate branch of the government 
a question reserved exclusively for its judgment. What 
the political question doctrine forbids the courts to 
do directly cannot be accomplished indirectly by stipu- 
PELON is (D. 8). 


In rejecting an identical attempt to distinquish the Passamaquoddy 
case by the defendants in Narragansett Tribe of Indians v. Southern 
Rhode Island Land Development Corp., 418 F. Supp. 798 (D.R. I. 1976) 


(hereinafter cited as "Narragansett") the court observed: 


... that stipulation was not intended to and cannot be 
considered the equivalent of an official federal judg- 
ment that the Passamaquoddy Tribe is and should be 
covered by the Act. If, as defendants contend, such 

an official decision is a prerequisite to coverage 
under the Act, then Passamaquoddy was wrongly decided, 
and the fact of stipulation irrelevant. But this Court 
is both bound by and in full agreement with the First 
Circuit's decision in that case. 


di 


Passamaquoddy establishes that a tribe can have rights under the 
Nonintercourse Act regardless of whether it is "federally recog- 
nized," and defendants cannot prevail on this motion unless 


they establish that Passamaquoddy was wrongly decided. 


Defendants' argument rests on their premise that plaintiff 
must show that it is a tribe in two different senses: That it 
is not only a tribe for purposes of the Nonintercourse Act, but 
that it is also "a sovereign tribe in the legal and political 
sense." (D. 3). This distinction is sheer meaningless invention, 
without support in any authority or reasoning advanced by defen- 
dants. In this action plaintiff only claims federally protected 
rights as an Indian tribe under the Nonintercourse Act. No other 
definition of "tribe" is relevant to plaintiff's right to recover 
under that Act. The definition of "tribe" under the Act, as 
Passamaquoddy establishes, does not turn on any form of "recogni- 


tiom" 


In order to undermine the authority of Passamaquoddy and 
sustain their inventive notion of the dual meaning of "tribe" 
defendants first seek to identify the issue in this action with 
the doctrine of recognition of foreign nations as "firmly en- 
trenched in international law" (D. 3-4) and under "standard 
international law." (D. 9). One of the first principles 


established in federal Indian law, however, is that Indian 


tribes do not share the same status as foreign nations. They 
are something entirely different, "domestic dependent nations" 
whose relationship to the United States is "perhaps unlike that 
of any other two people in existence." Cherokee Nation v. 
Georgza, 30 U.S. (5Pet.) 1, 16-17. (L831).; Tribal rights are 
determined, not by reference to international law or abstract 
principles of sovereignty, but principally by reference to the 
applicable laws and treaties adopted by Congress. McClanahan 
V. State Tax Commission, 411 U.S. 164, 172 (1973). Defendants 
must base their theory of recognition on the body of federal 
Indian law, not on their strained analogy to international 


relations. 


Defendants next fall back (D. 5-6) to the same line of 
political question cases analyzed and distinquished by the 
District Court in Passamaquoddy, 388 F. Supp. at 658-659, 664. 
The court concluded that the political question cases in the 
Indian law field 

deal solely with the power of Congress to legislate 

with respect to Indians. They fall into two categories: 

(1) cases in which the constitutional power of Congress 


to enact legislation respecting a particular group of 
Indians is challenged on the ground that the group is 


l. Plaintiff notes that defendants' principle reference to 
international law theory, Banco Nacional de Cuba v. Sabbatino, 
376 U.S. 398, 409-412 (1964) (D. 3), itself casts considerable 
doubt on their theory of recognition of foreign nations even 
if the analogy to Indian law were more relevanti? See esp., id. 
at 411; m. 13. bay 


not an "Indian tribe" within the meaning of the Commerce 

Clause; and (2) cases which hold that Congressional 

action involving the administration of Indian affairs is 

not subject to judicial challenge on the ground that it 

violates previous treaty commitments. Id. (Citations 

omitted). 
Defendants rely on two cases in the first category of Constitutional 
challenges to Congressional power: United States v. Sandoval, 
23] Urs. 28 (1913) and United States v. Holliday, 70/049. (3 Wall.) 
407 (1866). (D. 5). Only the Constitutional challenge presented 
a political question in these cases, not any issue involving 
implementation of statutes affecting Indians. For example, in 
United States v. Holliday, supra, the defendant was charged with 
violation of a federal statute prohibiting the sale of liquor 
to Indians under the charge of federal Indian agents. The Court 
first interpreted the statute to determine whether "the Indian 
named could be considered as under the charge of an Indian agent 
within the meaning of the Act." Id, 70 U.S. at 418. Only after 
construing the statute as applicable to the facts of the case 
did the Court consider the defendants' contention that the 
alleged victim was a citizen of Michigan and no longer a tribal 
Indian within the regulatory power of Congress. It was only that 
Challenge to Congressional power which raised a non-justiciable 
issue. Similarly, in United States v. Sandoval, supra, the 
Court first determined that Congress clearly intended that 
certain liquor trade restrictions should apply to the Pueblos 
before it turned to whether "Congress competently can prohibit 
the introduction of intoxicating liquor." Id., 231 U.S. at 38. 


mn 


Again, only that Constitutional question posed a non-justiciable 


issue. 


Defendants also cite, without discussion, two decisions 
reflecting the second line of Indian political question cases: 
Those which refuse to overturn Congressional actions because of 
alleged conflict with earlier treaty provisions. Lone Wolf v. 
Hiteheock, 187 UsS. 553, 566 (1903) (D. 6); Sioux Indians v. 
United States, 277 U.S. 424, 434-437 (1928) (D. 7). These 
decisions do not even have a facial relationship to defendants' 


theory of recognition. 


Defendants' reliance on Haile v. Saunooke, 246 F.2d 293 
(4th Cir. 1957) (D. 7) is equally misplaced. This decision 
concerned the Eastern Cherokees, whose tribal status had been 
lawfully terminated by Congress in the Treaty of New Echota, 
which required all Cherokees to remove from North Carolina. 
See, id. at 294-296. Thereafter the Cherokees who remained 
in North Carolina could only reacquire rights under federal law 
by subsequent Congressional action expressly restoring their 


tribal rights. 


Defendants' reliance on United States v. Washington, 
520 F.2d 676, 692-693 (9th Cir. 1975). (D..6, 13) is rémarkáàble, 
since that decision expressly held that two tribes who are 


"not recognized as organized tribes by the federal government" 
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nonetheless could judicially establish their fishing rights 
under a federal treaty. The Court of Appeals held: 
Whether a group of citizens of Indian ancestry is des- 
cended from a treaty signatory and has maintained an 
organized tribal structure is a factual question which 
a district court is competent to determine. Id. 


This court is equally competent to determine the facts regarding 


plaintiff's status as a tribe under the Nonintercourse Act. 


Finally, defendants make several references to Baker v. 
Carr, 369 U.9: 186, 215 (1962), (D.°6, 10). Phat opinion noted 
the existence of a political question doctrine with respect to 
the status of Indian tribes, but did not define the circumstances 
to which it applied. The Court cautioned that its survey of 
political question cases did not define "their implications 
in other contexts" than that before the court nor "obscure 
the seed for case-by-case inquiry." Id. at 210-211. 
The only bearing of that opinion is in its outline of the 
criteria for defining what are political questions. These 
criteria were carefully applied to circumstances similar to 
this case in Narragansett, supra. The court concluded that the 
policy judgments committed to Congress had already been made, 
since the court was only asked to implement a statute which 
Congress had made generally applicable to all tribes. The 


Court also found that there were discoverable and manageable 


Standards provided for implementation of the statute, since it 
was settled that for purposes of the Nonintercourse Act a tribe 
was Simply, 
a body of Indians of the same or a similar race, united 
in a community under one leadership or government and 
inhabiting a particular, though sometimes ill defined, 
territory. Id. 
Accord, United States v. Candelaria, 271 U.S. 432, 442 (1926); 
Montoya v. United States, 180 U.S. 261, 266 (1901); Passamaquoddy, 
supra, 528 F.2d at 377, n. 8. Defendants’ contention that 
there are no "judicially discoverable and manageable standards" 


(D. 10), is unsupported by any showing that these standards are 


not susceptible to ordinary fact finding. 


This action presents no non-justiciable issues. The 
political question doctrine in the field of Indian law operates 
to shield Congressional judgments about Indian policy from 
challenges to the authority of Congress. It has no role here 
where the action only seeks to interpret and apply the laws 
enacted by Congress, a task which has always belonged to the 
courts.  Passamaquoddy, supra.  Defendants have provided no 
aughority for their attempted distinction between the applica- 
bility of the Nonintercourse Act to all tribes and the supposed 
limits on the kinds of tribes who can bring suit for violations 


of that Act. 
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If plaintiff is a tribe for purposes of the Nonintercourse 
Act, then it may assert its rights under that statute in this 
action, regardless of what status it occupies under other 


federal laws or policies. 


Finally, even if this court were to determine that 
federal recognition is a prerequisite to this action, the 
Complaint cannot be dismissed. If "tribe" must mean "recognized 
tribe" for purposes of this action, plaintiff is entitled to 
show in support of its present allegation of tribal status 
that it is a federally recognized bribed ^ eR complaint cannot 
be dismissed for failure to state a claim unless it "appears 
beyond doubt that the plaintiff can prove no set of facts in 
support of his claim which would entitle him to relief." 
BalleübVv. General Electric Co.; .393 F.2d 398, 399 (1st Car. 


1968). 


2. Defendants' contention that plaintiff is "unrecognized" 

as a matter of law (D. 12) reflects their misunderstanding 

of the "recognition" concept. Each statute which applies 

by its terms only to "recognized" tribes has its own standards; 
defendants cite one vague definition, used for 25 U.S.C. 

8479 (D. 12). Other statutes, such as 25 U.S.C. §1452(c), 
apply to tribes "recognized as eligible for services from the 
Bureau of Indian Affairs." As now interpreted by the Department 
of the Interior, this includes tribes eligible under any 
provision of law for any services; if plaintiff prevails in 
this claim, its restricted land entitles it to realty manage- 
ment services from the Bureau of Indian Affairs. E.G., 25 
C.F.R.)88I31.1(e), 141.1(b), 151.1(h). Platntier would there— 
by be "recognized" under some provisions even if not for 
others. There is no single uniform criterion or list of 
recognized tribes. Each statute in Title 25 is applied accord- 
ing to its own terms, and the Nonintercourse Act has no 
requirements for "recognition." 
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Plaintiff's Complaint states a claim under the Nonintercourse 
Act as authoratatively interpreted in this Circuit and may 


not be dismissed. 
B. The United States is not an indispensable party. 


Defendants argue (D. 14-26) that the action should be 
dismissed unless the United States is joined as an indispensable 
party. Plaintiff agrees that the United States could be joined 
if feasible under Rule 19(a). The United States cannot be sued, 
however, in its role as guardian of the Indian tribes, in the 
absence of some Congressional provision authorizing a waiver 
of its sovereign immunity. E.g., United States v. Hellard, 

322 U.S. 363, 366-368 (1944); United States v. United States 
Fidelity $s. Guaranty Co., 309 U.S. 506, 5125513 (412950); 
Minnesota v. United States,. 305 U.S. 382, 388-389 (1939); 
Skokomish Indian Tribe v. France, 269 F.2d 555, 559-560 

(9th C€ir41959).. The district courts lack subject matter 
jurisdiction of any action against the United States unless 
there is such a statutory waiver. Cyrus v. United States, 

226 E.2d 416, 417 (lst Cir. 1955). As. defendants concede, 

the United States may not be joined under Rule 19(a) where the 


Court would lack jurisdiction over the subject matter because 


"PS 


of the sovereign immunity of the United States. (D. 16-17). 
See, American Guaranty Corp. v. Burton, 380 F.2d 789, 791 
(lst.Cir..1967); Narragansett, supra, >. Carr v. District of 


Columbia, 371 F. Supp. 293, 296 (D.D.C. 2974). 


The question in this action, therefore, is whether 
there is any applicable statute waiving the government's 
Sovereign immunity; and if not, whether the action can proceed 


in the absence of the United States. 


Defendants' only claim that Congress has enacted such 
a waiver of sovereign immunity is based on 28 U.S.C. $2409(a). 
(D. 17-18). On its face, this statute is inapplicable, since 
it expressly provides: 

This section does not apply to trust or restricted 

Indian lands. 28 U.S.C. §2409 (a) 
Defendants' contention (D. 18) that this exception only applies 
to lands in which the fee is held by the United States in trust 
for Indians is frivolous. The exception applies by its terms 
both to trust lands, where the government holds the fee, and 
restricted lands, where the government does not hold the fee 
but the land is subject to statutory restrictions on alienation. 
This distinction is explained in United States v. Bowling, 256 U.S. 
484, 487 (1921). C£., United States'v. Candelaria, 2/1 U.S. 


432, 442 (1926). 
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Defendants further argue that the exception for Indian 
lands under §2409(a) is inapplicable if defendants can show, 
on the merits, that the land is not Indian land. (D, 18-19). 
In Carlson v. Tulalip Tribes of Washington, 510 F.2d 1337, 
1339 (9th Cir. 1975), however, the court dismissed the land 
claim against the Tulalips because the United States was 
indispensable and could not be joined. Although the adverse 
party in the boundary dispute contended that the subject 
land was not part of the Indian reservation, the court found 
that the exception for Indian lands in $2409(a) applied, and 
that the government had not waived its immunity. There, as 
here, if the adverse party had succeeded on the merits, he 
would have established that the disputed lands were not "trust 
or restricted Indian lands"; but sovereign immunity protects 
the sovereign from litigating any issue without its consent, 
not only those issues on which it would prevail anyway on the 
merits. See, Larson v. Domestic and Foreign Finance Corp., 
337 U.S. 682, 693 (1949). While as defendants note, Carlson 
involved trust lands in which the United States held the fee 
(D. 18), there was no suggestion that the result would be 


different for restricted lands. 


Defendants cite United States v. Phillips, 362 F. Supp. 


462 (D. Neb. 1973), where the court refused to dismiss a 
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counterclaim against the Government in the Government's suit 

to quiet title to Indian land. (D. l8). In.such cases, the 
government has voluntarily chosen to litigate its claim of title 
and will necessarily be bound by an adverse decision on its 
claim. The decision's rationale applies only where the merits 
of the government's claim are initially determined with the 


consent of the United States in its own suit. 


Defendants ask that this holding be extended; they 
ask that a decision on the government's interest in restricted 
lands bind the United States, simply because the adverse 
party claims that the land is not in fact restricted, even 
though the government has never consented to litigate those 
issues. This broad reading would effectively repeal the 
continued protection for Indian lands contained in the exception 
to §2409(a): the adverse party in such actions is always 
claiming, on the merits, that the land belongs to them rather 
than to the Indians. This reading violates the principles 
requiring the court to strictly construe any statutory waiver 
of immunity, Nickerson v. United States, 513 F.2d 31, 33 
(lst Cir. 1975), and to construe any ambiguities in statutes 
affecting Indians to favor protection of the Indians. 


Passamaquoddy, supra., 528 F.2d at 380. 


Furthermore, the broad interpretation proposed by 
defendants would drastically alter the prior law which barred 


such suits against the United States. The legislative history 
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of §2409(a) shows that the Indian exception was inserted 
precisely to avoid any such unilateral change in the Govern- 
ment's trust relationship with the Indians. The Interior 
Department's report to the Senate urged adoption of the 
Indian lands exception. The recommendation was founded on 
the government's policy to avoid 

abridging the historic relationship between the 

Federal Government and the Indians without the consent 

of the Indians. 1972 U.S. Code Congressional and 

Administrative News 4547, 4556-4557. 

The United States has not consented to be sued with 
respect to its interest in restricted Indian lands. No federal 
interest other than that in the restriction of Indian lands 
is alleged in defendants' motion to join the United States. 
The United States cannot be joined and the issue is there- 


fore whether the action can proceed in its absence. 


Defendants concede (D. 20) that the courts have 
consistently ruled that the United States is not an indispen- 
able party to any action by Indians to enforce their federally 
protected land rights. E.g., Poafpybitty v. Skelly Oil Co., 
390 U.S. 365, 369-372 (1968); Capitan Grande Band of Mission 
Indians v, Helix Irrigation District, i514 Peed 465, 470 (9th 


Cir..1975), cert. denied, 96 S. Ct. 143. (1975); Fort Mojave 


Tribe. “La. Follette, 478 F.2d 1016, 1017-1018 (9tNiCir. 1973); 
Skokomish Indian Tribe v. France, 269 F.2d 555, 560°(9th Car. 
1959); Choctaw and Chickasaw Nations v. Seitz, 193 F.2d 456, 
458-46) (10th Cir. 1951), cert. denied, 343 U.S... 919 (1952); 
Narragansett, supra. See, Creek Nation v. United States, 
318 U.S. 629, 640 (1943). These decisions found that the 
Congressional objective of providing effective protection 
for restricted Indian land could not be achieved unless the 
Indians were free to press their claims independently of the 
United States. As pointed out in the extensive discussion in 
Choctaw and Chickasaw Nations v. Seitz, supra, 193 F.2d at 
460-461, the denial of the tribes' separate right would not 
remove any cloud on defendants' title, for the United States 
could never lose the option of prosecuting the same claims. 
At least the merits of the adverse claims can be determined 
by an immediate hearing of the tribe's suit. The court found 
that the law 
clearly recognized the rights of restricted Indians and 
Indian tribes or pueblos to maintain actions with respect 
to their lands, although the United States would not be 
bound by the judgment in such an action, to which it 
was not a party, brought by the restricted Indian or an 
Indian tribe or pueble. Id., #193 F.3d at 459. 
This holding was approved by the Supreme Court in Poafpybitty 


v. Skelly Qil Co., supra; 390 U.S. at:371, which adopted the 
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same rule with respect to individual Indian owners of restricted 
allotments of tribal land. This action should proceed regard- 
less of whether the United States is made a party to the 


action. 


Defendants ask this court to overturn this principle of 
law on several grounds. First, they argue that the federal 
government's fiduciary obligations to protect Indian land 
cannot be impaired by a judgment entered in the government's 
absence, since it would not bind the United States. (D. 21-23). 
This only suggests that the government is never indispensable 
in Indian land claims. It would not buttress defendants' 
motion to dismiss this action because of the government's 


absence. 


Defendants' next contention is that the plaintiff has an 
adequate alternative remedy if the action is dismissed. They 
cite Passamaquoddy, incorrectly, for the proposition that 
Indian tribes may "institute suit against the United States 
to compel action on their behalf."  (D.24). Passamaquoddy 
only reaffirms the courts' power to correct legal errors made 
by the government in considering such claims. It does not 
reach the issue of whether a tribe may overcome the traditional 
obstacle of prosecutorial discretion. As the district court 


noted, 
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plaintiffs do not ask this court to order the Attorney 
General to bring suit on their behalf. Id., 388 F. Supp. 
at 66 5. 
While there is thus some scope of review of the government's 
decision on a request for assistance, such a request can still 
be futile; it still does not relieve the cloud on defendants' 
titles; it still does not enforce plaintiff's present possessory 
rights. It may only, as Passamaquoddy illustrates, defer 
final resolution of the issues for another five years. The 
Passamaquoddy Tribe first presented its claims to the Department 
of the Interior on February 22, 1972; the government is now 


scheduled to announce its intentions regarding the claim on 


January l5, 1977. 


Defendants erroneously cite Edwardsen v. Morton, 369 
P.Su5E..1359 (D.D.C. 1973) (D. 24-25); for the proposition 
that plaintiff could seek damages from the United States for 
its failure to enforce plaintiff's rights. In the first place, 
that remedy would be entirely inadequate, since plaintiff seeks 
to recover possession of the land, not damages, and the statutory 
policy is principally aimed at protecting that occupancy right. 
See, e.g., Oneida Indian Nation v. County of Oneida, 414 U.S. 
661, 667-670 (1974); United States v. Santa Fe Pacific R.R., 
314 U.S. 339, 345 (1941); United States v. Candelaria, 271 U.S. 


432, 441 (1926); Passamaquoddy, supra, 528 F.2d at 377, 388 F.Supp. 


d Oise 


d 
at 657. Furthermore, defendants grossly misunderstand the 


Edwardsen decision. The Edwardsen court did not hold or even 
hint that plaintiffs had a right to damages from the United 
States for any breach of fiduciary obligations. The plaintiffs 
sought enforcement of their damage claims against private 

third parties for pre-Settlement Act trespasses on their land. 
The result of the opinion was a voluntary choice by the United 
States to institute litigation against such third parties who 
had trespassed on the Alaska native lands involved in the suit. 
Finally, it must be noted that whatever remedy was proper in 
Edwardsen, where Congress had extinguished Indian title when it 
settled the Alaska Native claims, that remedy has no bearing 
here where Congress has never extinguished Indian title. No 
matter what damages plaintiff might recover, plaintiff's right 
to recover possession of the land, and the resulting cloud on 
defendants' title, could not be extinguished absent legislative 


action. 


In short, defendants have not demonstrated any change in 
the law which provides plaintiff an alternative means of enforc- 
ing its possessory claims. AS a practical matter, there is no 
real likelihood that the United States would relitigate these 
issues following a decision for defendants on the merits. See, 


Narragansett, supra. The prompt resolution of this action, 


NT 


even in the absence of the United States, is the best available 
means of either enforcing plaintiff's possessory rights or 
lifting the cloud on defendants’ titles. This action should 


proceed in the absence of the United States. 


C. The Commonwealth of Massachusetts is not an indispensable 
party. 


Defendants argue that the Commonwealth of Massachusetts 
should be joined because it has a claim to a property interest 
in the subject land. (D. 26-27). They are incorrect because 
the Commonwealth in fact neither claims nor possesses such an 
interest and its interest would, in any event, be unrelated 
to the relief sought here.  Defendants rely on the principles 
of Indian title. In the original thirteen states, the natives 
owned a right of occupancy good as against the world until 
extinguished by the sovereign. The United States, as sovereign 
successor to Great Britain, held the exclusive right to extinguish 
that Indian title. The states held the pre-emptive right to 
purchase the Indian lands once the United States extinguished 
the Indian title. See, Oneida Indian Nation v. County of 


Oneida, 414 U.S. 661 (1974). 
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That pre-emptive right of purchase, sometimes called the 
"ultimate fee," once belonged to Massachusetts or its predecessor, 
the Colony of New Plymouth, by grant from the Crown. It does 
not follow, however, that establishment of plaintiff's claim 
to a present right of occupancy establishes any current interest 
in the Commonwealth. The two issues are separate. The pre- 
emptive right is a transferrable interest which can be transferred 
to a private party, although such private parties cannot take 
possession until Indian title is extinguished by the United 
States. For example, Massachusetts itself acquired and later 
sold the pre-emptive rights to Indian lands in New York to 
private individuals. See, Fellows v. Blacksmith, 60 U.S. 

(19 How.) 366, 368 (1856). If the Commonwealth did not transfer 
the fee when it recognized plaintiff's proprietory rights, 

then it did so when it purported to vest fee title in various 
third parties during the nineteenth century. A transferor.of 
property normally conveys every interest he possesses, even 

though that is less than what he purposts to convey. R. G. PATTON 
and Gaye. PATTON, AND TITLES 8212 (1957); 125 CJS., DEEDS, 

8122; 23. Am. Jur. 2d, DEEDS, $289. See, Litchfield v. Ferguson, 
141 Mass. 97, 99 (1886). The same rule applies to public land 


grants. Borax, Ltd v. Los Angeles, 296 U.S. 10,22 (1936). 
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Even if Massachusetts could not convey a full fee simple title, 
there is no evidence that it did not divest itself of its pre- 
emptive rights or "ultimate fee." The Commonwealth retained 
no interest and claims none now. If the pre-emptive rights 


still exist, they belong to someone other than the Commonwealth. 


Establishment of plaintiff's Indian title is therefore 
independent of the question of whether the pre-emptive right 
is located in plaintiff, defendants, the Commonwealth, or some 
third party. Defendants' motion fails with respect to the 
joinder of the Commonwealth because the "factual basis" which 
they assert as a matter of law (D. 26) in reality involves a 
complex factual issue separate from that raised by plaintiff's 


claim of possessory rights. 


This action should thus proceed in the absence of the 


Commonwealth. 


In determining what parties must be before the court, 

two matters deserve consideration: What type of legal 
interest in the property is asserted, and what type of 
relief is demanded. Where the interest is distinct 

and the relief sought does not go beyond the protection 
of that interest, only the parties immediately involved 
are indispensable and the fact that other parties may 
have like interests is immaterial. 3A J. MOORE, FEDERAL 
PRACTICE «4 19.09 p. 2311 (1974). 


Accord, 7 C. WRIGHT AND A. MILLER, FEDERAL PRACTICE AND PROCEDURE, 
$1621, p. 207 (1972). As has been demonstrated, the legal 


interest asserted by plaintiff, the Indian title or right of 


dc. 


occupancy, is distinct from the ultimate fee or pre-emptive 
right allegedly claimed by the Commonwealth. Different facts 
and principles of law would determine the existence of those 
two separate interests. And complete relief could be granted 
to plaintiff or defendants, securing their respective rights 
of possession, without reaching the question of pre-emptive 
rights. The Commonwealth therefore need not be joined to 
afford complete relief under Rule 19(a) (1). There is no 
evidence that the Commonwealth "claims an interest" in the 
subject land, and it therefore need not be joined under Rule 
19 (a) (2). At most, the issues involve certain common 
questions of fact or law which might allow for permissive 
joinder under Rule 20 (a) or permissive intervention under 


Rule 24 (b) (2). There is no basis for compulsory joinder. 


Should the court determine that the Commonwealth ought 
to be joined under Rule 19 (a), it appears that such joinder 
is barred by the Eleventh Amendment.  Defendants rely on 
M.G.L.A. c. 237, S2, as an applicable waiver of immunity 
(D. 28), but their quotation of the statute unfortunately 
omits the crucial last three words: 

A civil action to recover freehold estates in fee 


simple, fee tail or for life may be prosecuted against 
the Commonwealth under this Chapter. (Emphasis supplied). 


m du 


The Commonwealth has limited its consent to actions brought 
under this Chapter of its General Laws. This may limit the 
consent to actions brought in state court under the procedures 
set out therein. In any event, the waiver appears facially 
inapplicable to plaintiff's claim to a right of occupancy, 


which is presumably not a freehold estate. 


If the court must determine whether to dismiss the action 
under Rule 19(b) for nonjoinder of the Commonwealth, the same 
calculation applies as for nonjoinder of the United States, 
except that the Commonwealth's interests would be even more 
clearly separable. A judgment in its absence could not 
prejudice the Commonwealth or any other party with respect to 
the possessory relief sought here. The judgment would not 
touch on the ownership of the supposed pre-emptive rights, 
which defendants would like to litigate with the Commonwealth. 
The judgment would fully resolve the right of possession which 
is disputed here. As noted earlier, dismissal would leave 
plaintiff with no alternative remedy but would not lift the 
cloud on defendants' title. As the courts have consistently 
held, this action can proceed despite the capacity of the 
United States to relitigate the possessory rights which are 


directly in dispute here. A fortiori, the action can proceed 
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without the Commonwealth, even though the Commonwealth could 
theoretically litigate the issue of pre-emptive rights which 
is at most indirectly raised by this suit. The action should 


proceed to the merits. 


III. CONCLUSION. 


It is respectfully submitted that defendants' motion to 


dismiss should be denied. 


Dated: November 17, 1976 
Boston, Massachusetts 


Barry A. Margolin 
Native American Rights Fund 
364 Boylston St., 2nd Floor 
Boston, Massachusetts 02116 
(617) 266-7505 


Thomas N. Tureen 

Dennis M. Montgomery 

Native American Rights Fund 
173 Main Street, P.O. Box 392 
Calais, Maine 04619 

(207) 454-2113 
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i RICT COURT 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE, 
PLAINTIFF, : 

V. CIVIL ACTION 76-3190-S 
NEW SEABURY CORP., et al., : 


DEFENDANTS. : 


PLAINTIFF'S NOTICE OF OPPOSITION TO DEFENDANT 


TOWN OF MASHPEE'S MOTION TO DISMISS THE ACTION 


Plaintiff hereby provides notice of its opposition to the 


motion of defendant Town of Mashpee, et al., to dismiss the action 


Barry A. Margolin 
Native American Rights Fund 
364 Boylston St., 2nd Floor 
Boston, Massachusetts 02116 
(617) 2667505 


Dated: November 17, 1976 
Boston, Massachusetts 


Thomas N. Tureen 

Dennis M. Montgomery 

Native American Rights Fund 
173 Main Street, P.O. Box 392 
Calais, Maine 04619 

(207) 454-2113 


ATTORNEYS FOR PLAINTIFF 


CERTIFICATE: OF SERVICE 


I, Barry A. Margolin, attorney for plaintiff, certify that 
on the 18th day of November 1976, I caused copies of the 
within Notice and supporting memorandum, 
to be deposited, postage prepaid, in the United States Mail, 


addressed to: 


1. Edwin J. Carr, Esq., May, Bilodeau, Dondis & Landergan 
294 Washington St., Boston, Mass. (02108 

DU Paul HM. Fitzgerald, Esq., 60"Batterymarch St., Rm. 1235, 
poston, Mars. 02110 

3. Edward W.. Kirk, Hsg., Hunziker, McDermott & Kirk, 131 Main 
St., Falmouth, Mase. 02541 

4. Eunice B. Jones, Martha E. Jones, 4 Garfield St., Natick, 
Mass. 

5. Carol B. Jones, 1959 Commonwealth Ave., Brighton, Mass. 

6. Clara L. Currier, 34 Linden. St., Lawrence, Mass. 

fe Alan A. Green; 171 Main St., P.O. Box 149, Hyannis, Mass. 
02601 

8. Clinton W. Lee, 311 Boston Post Rd., Wayland, Mass. 01778 
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. Benjamin Nesson, Esq., 85 Devonshire St., Boston, Mass. 02109) 


LO... William M. Wainwright, Esq., 1 Centre St., Brockton, Mass. 


02401 


\RU Herbert J. .Gorfinkle, Andrews Isle; Hingham, ‘Mass. 02043 
12. “Thomas: B. Shea, Esq., Gargiulo & Holian, 679 Mass. Ave., 


Cambridge, Mass. 02139 


13. Frederick R. H. Witherby, Esq., 501 Boylston. St., Boston, 


| 1444 Edward J. Hart, Esq., Curtis, Hartia Zaklukiewicz, 124 North 


Mass. 02117 


Merrick Ave., Merrick, N.Y. 11566 


754. John F. Dunn, Esq., 27 School St: Boston, Mass. 02106 
l6. ira A. Nagel, Esq., Pike, Pike & Nagel, 18 Tremont St., 


Boston, Mass. 02108 


l7. Henry W. Keyes, Esq., Spencer & Stone, 50 Beacon St., Bostoón,| 


Mass. 02108 


|18. Constance V. Vecchione, Esq., 203 West Elm St., Brockton, 


Mass. 02401 


19. Susan Kagan Lange, M. Frederick Pritzker, Esq., Brown, 


Rudnick, Freed’ & Gesmer, 85 Devonshire St., Boston, Mass. 
02109 


20. William E. Crowell jr., Esq., 49 Elm St., Hyannis, Mass. 


02601 


Weymouth, Mass. 02188 


22. Stephen H. Oleskey, James D. St. Clair, Esq., Hale & Dorr, 


ES State ‘St. Boston, Massi. "02109 


| 23. -Selma R. Rollins, Esq., Rollins, Rollins, & Fox, 1300 


Boylston St.,Brookline, Mass. 02167 


| 24. "Haskell Shapiro, Esq., l Court St., Boston, Mass. 021098 
25. Donald F. Henderson, Esq., 776 Main St., Hyannis, Mass. 02601 
| 26. Charles D. Kelley, Esq., 585 Pleasant St., Malden, Mass. 


02148 


27: Manual. Z. Sherman, Esq. , 73 Tremont .5h., Boston, Mass. O2108 
28. George Lemelman, Esq., Lemelman & Baker, ll Beacon St., 


Boston, Mass. 02108 


| 
| 


21. A. Russell Lucid Jr., Esq., Bucid & Lucid, 94 Washington St., 


| 
| 


I 


i 
! 
j] 


| 


29. William M. Noble Jr., Esg.,.1357 Washington St., West Newton,| 
Mass. 02155 

|30. Allan R. Rosenberg, Esq., Putnam, Bell & Russell, 53 State 

St., Boston, Mass. 02109 

| 31. Andrew J.-McElaney, Jr., Esq., Denzil MeKenzie; Esq., 

Assistant Attorneys General, 1 Ashburton Place, Boston, Mass., 

02108 


@ e | 
ter Sa | 


Newton H. Levee, Esq., 140 Federal St., Boston, Mass. | 
Steven Murphy, Esq., Butterworth & McGhee, Route 28, Mashpee,! 
Mass. 02649 

George H. Lebherz Jr., Esq., Town Hall Sq., Falmouth, Mass. 
Richard W.. Renehan, Esq., Hill & Barlow, 225 Franklin. St., 
Boston, Mass. 02110 

Thomas V. Urmy, Esq., Warner & Stackpole, 28 State St., 
Boston, Mass. 02109 

Sumner Babcock, Esq., Bingham, Dana & Gould, 100 Federal St., 
Boston, Mass. 02110 

Raymond G. Sweeney, Esq., 28 State St., Boston, Mass. 02109 


f Wer? 7 


Barry A. Margolin 

Native American Rights Fund 
=- 364 Boylston St., 2nd Floor 

Boston, Mass. 02116 

(617) 265-7505 
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IN THE UNITED STATES BESERICT COMRME 
FOR THE DISTRICT OF MASSACHUSETTS 


wpa 


ieta COUBT 
MASHPEE TRIBE, DISTRICT OF MASS. 
PLAINTIFF, 
V. : CIVIL ACTION 76-3190-S 


NEW SEABURY CORP., et al., : 


DEFENDANTS. 


PLAINTIFF'S MOTION FOR FURTHER EXTENSION OF TIME FOR FILING OF 


MOTION TO STRIKE DEFENSES 


Plaintiff Mashpee Tribe moves the court to extend the time 
allowed for filing of a motion to strike defenses under Rule 12 
(£) of the Federal Rules of Civil Procedures to and until January 


PAEIT y 0n the grounds, 


(1) That the thirteen proposed representative defendants, 
designated in plaintiff's motion for class certification, have 
moved to dismiss the action but have not filed answers, and only 


29 of the 146 named defendants have thus far filed their answers; 


(2) That a motion to strike defenses may be the best means 
of narrowing the issues for trial of this action, but to avoid 
duplication such a motion should be deferred until the representa- 


tive defendants are designated and have filed their answers; 


(3) That the extension requested will allow time for the 
court to clarify the procedures which will govern this action, 
and to fix an orderly schedule for filing of answers and motions 


to strike defenses with respect to all parties. 


pu TT ad 


Barry A. Margolin 
Native American Rights Fund 
364 Boylston St., 2nd Floor 
Boston, Massachusetts 02116 
(617) 2066-7505 


Dated: November 17, 1976 
Boston, Massachusetts 


Thomas N. Tureen 

Dennis M. Montgomery 

Native American Rights Fund 
173 Main Street, P.O. Box 392 
Calais, Maine 04619 

(207) 454-2113 


ATTORNEYS FOR PLAINTIFF 


= = 0 X a en 


on the 18th day of November 1976, I caused copies of the 
within Motion 
to be deposited, postage prepaid, in the United States Mail, 


addressed to: 


$ 

| 

J H 

i 

H 

a 1 


CERTIFICATE OF SERVICE 


I, Barry A. Margolin, attorney for plaintiff, certify that 


Edwin J. Carr, Esq., May, Bilodeau, Dondis & Landergan 

294 Washington St., Boston, Mass. 02108 

Paul H. Fitzgerald, Esq., 60 Batterymarch St., Rm. 1235, 

Boston, Mass. 02110 | 

Edward W. Kirk,. Esq.,, Hunziker, McDermott & Kirk, 131 Main | 
| 
| 
| 


St., Falmouth, Mass. 02541 

Eunice B. Jones, Martha E. Jones, 4 Garfield St., Natick, 
Mass. 

Carol B. Jones, 1959 Commonwealth Ave., Brighton, Mass. 

Clara L. Currier, 34 Linden St., Lawrence, Mass. 

Alan A. Green, 171 Main St., P.O. Box 148, Hyannis, Mass. 
02601 | 
Clinton W. Lee, 311 Boston Post Rd., Wayland, Mass. 01778 
Benjamin Nesson, Esq., 85 Devonshire St., Boston, Mass. 02109 
William M. Wainwright, Esq., 1 Centre St., Brockton, Mass. 
02401 | 
Herbert J. Gorfinkle, Andrews Isle, Hingham, Mass. 02043 
Thomas B..Shea, Esq., Gargiulo & Holran, 678 Mass. Ave., | 
Cambridge, Mass. 02139 

Frederick R. H. Witherby, Esq., 501l Boylston St., Boston, 
Mass. 02117 

Edward J. Hart, Esq., Curtis, Hart & Zaklukiewicz, 124 North 
Merrick Ave., Merrick, N.Y. 11566 

John F. Dunn, Esq., 27 School -St., Boston, Mass. 02ł08 

Ira A. Nagel, Esq., Pike, Pike & Nagel, 18 Tremont St., 
Boston, Mass. 02108 | 
Henry W. Keyes, Esq., Spencer & Stone, 50 Beacon St., Boston, 
Mass. 02108 | 
Constance V. Vecchione, Esq., 203 West Elm St., Brockton, 
Mass. 02401 | 
Susan Kagan Lange, M. Frederick Pritzker, Esq., Brown, | 
Rudnick, Freed & Gesmer, 85 Devonshire St., Boston, Mass. | 
02109 | 
William E. Crowell Jr., Esq., 49 Elm St., Hyannis, Mass. | 
02601 
A. Russell Lucid Jr., Esq., Lucid @ Lucid, 94 Washington SB. ji 
Weymouth, Mass. 02188 
Stephen H. Oleskey, James D. St. Clair, Esq., Hale & Dorr, 

28 State St., Boston, Mass. 02109 

Selma:R.. Rollins, Esq., Rollins, Rollins, & Pox, 1300 

Boylston St. Brookline, Mass. 02167 
Haskell Shapiro, Esq., 1 Court 8t., Boston, Mass. 02108 i 
Donald F. Henderson, Esq., 776 Main St., Hyannis, Mass. 02601 
Charles D. Kelley, Esq., 585 Pleasant: St., Malđen, Mass. 

02148 , ! 
Manuel Z. Sherman, ESq., 73 Tremont St., Boston, Mass. 02108 
George Lemelman, Esq., Lemelman & Baker, ll Beacon St., 
Boston, Mass. 02108 | 
William M. Noble Jr., Esq., 1357 Washington St., West Newton,) 
Mass. 02155 

Allan R. Rosenberg, Esq., Putnam, Bell & Russell, 53 State 
St., Boston, Mass. 02109 

Andrew J. McElaney, Jr., Esq., Denzil McKenzie, Esq., 
Assistant Attorneys General, 1 Ashburton Place, Boston, Mass., 
02108 


i 
i 
[ 
| 


Newton H. Levee, Esq., 140 Federal St., Boston, Mass. 

Steven Murphy, Esq., Butterworth & McGhee, Route 28, Mashpee, 

Mass. 02649 l 

oa) cGeéeorge.H. Lebherz Jr., Esq;,: Town Hall Sq., Falmouth, Mass: 

359. Richard W. Renehan, Esq., Hill & Barlow, 225'Franklin St., 
Boston, Mass. 02110 

26. Thomas V. Urmy, Esq., Warier & Staékpole, 28 State St., 
Boston, Mass. 02109 

37. Sumner Babcock, Esq., Bingham, Dana & Gould, 100 Federal St., 
Boston, Mass. 02110 

38. Raymond G. Sweeney, Esq., 28 State St., Boston, Mass. 02109 


| Native American Rights Fund 
| 364 Boylston St., 2nd Floor 
| Boston, Mass. 02116 

| (617) 266-7505 
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UNITED STATES DISTRICT COURT FICE 

FOR THE DISTRICT OF MASSACHUSETTS"  < 43 PM'7§ 
EI. n U 

STRICT OF MASS. 


MASHPEE TRIBE, 


Plarntiff CIVIL ACTION 


NO. 76-3190-S 
VS, 
NEW SEABURY CORP., et als, 


Defendants 


MA NAI NAI NI NI NAI SY HY” os YS” NAS 


MOTION. OF DEFENDANT, -Ayen L sASSOCTATE Os INC., 
TO AMEND ANSWER 
Defendant, L:.& L Associates, Inc.;, moves that 
its Answer be amended as follows: 

By striking out Paragraph 59 in 
defendant's Answer and substituting therefor the 
following new Paragraph 59: 

98.  Defendant"'admits. it e anms title 
unden deed of Otis 5. -Nickerson andoWillard H: 


Nickerson to said defendant under its former name of 


L € O Associates, Inc. dated December 27, 1971, recorded 
in the Barnstable Registry of Deeds, Book 1578, Page 52, 
then subgect to its mortgage to Hyannis Cooperative 

Bank dated December 27, 1971, recorded in said Registry, 


Book 1578, Page 55, said mortgage having been 


As b 


subsequently discharged; that this defendant subse- 
quently subdivided its area as shown on two plans by 
Barnstable Survey Consultants, Inc., one dated January 
1372, and pecorded in said) Besistpy in Plan. Beok 252; 
Page 62, and the other dated August 1972, and recorded 
in said Registry in Plan Book 262, Page 57, and after 
Sales of various lots retains title to the streets and 
ways shown on said plans in this defendant's develop- 
ment; that the lots stated in Paragraph 59 of plain- 
tiff's complaint which are referred to by reference to 
the Assessor's Map and Lot number fairly describe the 
original parcels owned by this defendant; that Lot 

37 as shown on the recorded plan is subject to a 
mortgage by L 8$ LeAssociates,isinc. in the original 
amount of twenty-five thousand ($25,000.00) dollars to 
Puritan Mortgage Company, Inc. dated May 30, 1974, 
recorded in the Barnstable Registry of Deeds, Book 20475 
Page 24, being subsequently assigned to and presently 
held by Holyoke Savings Bank of Holyoke, Massachusetts, 
by assignment recorded in said Registry, Book 2064, 
Page 186; and the remainder of the defendant's 
development consisting of 96 lots and private ways is 
subject to its mortgage to the Merchants Bank and 


Trust Company of Cape Cod, a Massachusetts corporation 


e Qo p 


doing business in Hyannis, dated April 24, 1975, 
Peoopded in said Registry, Book 2145; Page 19, in the 
original amount of two hundred thousand ($200,000.00) 


dollars. 


SPENCER & STONE 


Bostom 


Telephone: 227-3410 


CERTLELCATE ObSSERWLCE 


I, James R. Browns! dP.$ attorney for 
defendant. L Assooiates, Inet certify that on 
NoyembeP.18, 1976, Il served the Within Motion of 
Defendant, Li € L Associates, Ines, to Amend Answer, on 
the plaintiff by mailing a copy thereof, postage-prepai 
directed to its attorneys, Barry.A. Margolin, Esq., at 
his office, 364 Boylston Street, Boston, Massachusetts, 
and ILhotmees.N. Tureen ,. sq. s"atihie orrice,: 173 Main 
mbpreeot, P.D.'BOx 292; Calais, Maines 


Signed under the pains and penalties of 
perjury. 
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Weld 243 PH'IG 


eno IRICT COUR 
UNITED STATES DISTRICT COURT > ` '' OF MASS. 


FOR THE DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE, 


Pleintier CIVIL. ACTION 


NO. 76-3190-S 
VS. 
NEW" SEABURY. CORP.', et als, 


Defendants 


wes ow owes YS Bo SY SY a es a” 


MOTION OF DEFENDANT, L & B ASSQCIATES; LNC., 
TO AMEND ITS MOTION TO DISMISS 
Defendant, L; & L Assooiates, Inc.;, moves to 
amend its Motion to Dismiss as follows: 

By striking out Paragraph l(e) as 
appearing therein and substituting the following new 
Paragraph l(e): 

(e) Lands of this defendant are subject 
to its mortgage on Lot 37 as shown on recorded plan in 
the original amount of twenty-five thousand ($25,000.00 
dollars to Puritan Mortgage Company, Inc. dated May 30, 
1974, recorded in the Barnstable Registry of Deeds, 
Book 2047, Page 24, assigned to and presently held by 
the Holyoke Savings Bank of Holyoke, Massachusetts, by 


assignment recorded in said Registry, Book 2064, Page 


~ 
@ o NT. - 


186; the remainder of the defendant's development 
consisting of 96 lots and private ways is subject to 
its mortgage to Merchants Bank and Trust Company of 
Cape Cod, dated April 24, 1975, recorded in said 
Registry, Book 2175, Page.l9;, ih bhe originals*amonnt of 
two hundred thousand ($200,000.00) dollars; and the 
Said assignee Holyoke Savings Bank and mortgagee 
Merchants Bank and Trust Company are necessary and 
essential parties needed for the just adjudication of 
this action. 


SPENCERS € STONE 


Telephone: 227-3410 


CERTIFICALE “0G > SERVICE 


l, James R. Brown, Jr., attorney for 
defendant, L & L Associates, Ine, certify that on 
November 18, 1976, I served the within Motion of 
Defendant, L & L Associates, Inc., to Amend its Motion 
to Dismiss, on the plaintiff by marito rar copy thereof, 
postage-prepaid, directed to its attorneys, Barry A. 
Margolin, Esq., at. his office," 86g Bowüistorv Street, 
Boston, Massachusetts, and Thomas N. Tureen, Esq., at 
hie Office! 173 Main Street, P0, Bo 3925 (Cals45j 
Maine. 


Signed under the pains and penalties of 
perjury. 


e E ; 


UNITED STATES DISTRICT COURT _ NY 


oe 


FOR: THE: DISTRiIGIS OF MASSACHUSETTS 


Lam 


res sd 
Qc v 
T ned 


MASHPEE TRIBE, c E 
CIVIL ACTIONSNOZE r^. 
Plaintaff 76-3190-S wa m om 
Ves MOTION OF DEFENDANT, 
12:8 \ Le ASSOC TATE Gy i INC., 
FOR EXTENSION OF TIME 
WITHIN WHICH TO FILE 
BRIEF LN SUPPORT OF 
MOTION TO DISMISS 


NEW SEABURY CORP., et als, 


Defendants 


Defendant, L & L Associates, Inc., moves that 
the time within which it shall file its Brief in Support 
of Motion to Dismiss be extended to and including 
December 1, 1976, or such other date as may be desig- 


nated by this Honorable Court, and for reasons therefor 
Says: 


l. Defendant's counsel require additional 
time to prepare said Brief in Support of its Motion to 
Dismiss; and 


2. The date for a hearing on the pending 


Motions to Dismiss has not as yet been assigned and 
there will be no delay in said hearing. 


Dated: November 15, 1975 SPENCER. & STONE 


50 Beacon Street 
Boston, MA 02108 
Tel. 227-3410 © 


D 


CERTIFICATESOT SERVICE 


I, James R. Brown, Jr., Attorney for 
Defendant, L & L Associates, Inc., certify that on 
November 15, 1976, I served the within Motion of 
Defendant, L €&€ L Associates, Inc., to Extend Time 
Within Which to File Brief in Support of Motion to 
Dismiss on plaintiff by mailing a copy thereof, postage 
prepaid, directed to its attorneys, Barry A. Margolin, 
Esq., at his office, 364 Boylston Street, Boston, 
Massachusetts, and Thomas N. Tureen, Esq., at his offic 
1/3 Main Street, P.O. Box 392, Calais, Maine. 


Signed under the pains and penalties of 
perjury. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE, : 
PLAINTIFF, 
V. CIVIL ACTION 76-3190-S 


NEW SEABURY CORP., et al., 


DEFENDANTS. 


PLAINTIFF'S MOTION FOR EXPEDITED HEARING 


ON MOTION FOR CLASS CERTIFICATION 


Plaintiff Mashpee Tribe moves the court to set a date for 
hearing at the earliest opportunity on Plaintiff's Motion for 
Class Certification, on the grounds that most other aspects of 
this action with respect to most named defendants will remain in 
abeyance until the decision of said motion, and it is in the 
interests of plaintiff and most defendants to minimize avoidable 
delays in the litigation of this action. 


Dated: November 13, 1976 A 
Boston, Massachusetts / WY ro 
[ 


| 
Barry A. Margolin 
Native American Rights Fund 
364 Boylston St., 2nd floor 
Boston, Massachusetts 02116 
(617) 266-7505 


Thomas N. Tureen 

Dennis M. Montgomery 

Native American Rights Fund 
173 Main Street, P.O. Box 392 
Calais, Maine 04619 

(207) 454-2113 


ATTORNEYS FOR PLAINTIFF 


CERTIFICATE OF SERVICE 


I, Barry A. Margolin, attorney for plaintiff, certify that 
on the | Sth day of Moveméer, 1976, I caused copies of the 
within M oT ior 
to be deposited, postage prepaid, in the United States Mail, 
addressed to: 


l. Edwin J. Carr, Esq., May, Bilodeau, Dondis & Landergan, 294 
Washington St., Boston, Mass. 02108 


Ld 


2. Paul H. Fitzgerald, Esq.,.60 Batterymarch St., Rm. 1235, Boston 


Mass. 02110 


. Edward W. Kirk, Esq., Hunziker, McDermott & Kirk, 131 Main St., 


Falmouth, Mass. 02541 


. Eunice B. Jones, Martha E. Jones, 4 Garfield St., Natick, Mass. 


. Carol B. Jones, 1959 Commonwealth Ave., Brighton, Mass. 


Alan A. Green, 171 Main St., P.O. Box 148, Hyannis, Mass. 02601 


3 

4 

5 

6. Clara L. Currier, 34 Linden St., Lawrence, Mass. 

pa 

8. Clinton W. Lee, 311 Boston Post Rd., Wayland, Mass. 01778 
9 


. Benjamin Nesson, Esq., 85 Devonshire St., Boston, Mass. 02109 


10. William M. Wainwright, Esq., 1 Centre St., Brockton, Mass. 
02401 

ll. Herbert J. Gorfinkle, Andrews Isle, Hingham, Mass. 02043 

12. Thomas B. Shea, Esq., Gargiulo & Holian, 678 Mass. Ave., 
Cambridge, Mass. 02139 


13. Frederick R.H. Witherby, Esq., 501 Boylston St., Boston, Mass. 


02117 


14. Edward J. Hart, Esq., Curtis, Hart & Zaklukiewicz, 124 North 


Merrick Ave., Merrick, N.Y. 11566 
l5. John F. Dunn, Esq., 27 School St., Boston, Mass. 02109 
l6. Ira A. Nagel, Esq., Pike, Pike & Nagel, 18 Tremont St., 
Boston, Mass. 02108 


17. Henry W. Keyes, Esq., Spencer & Stone, 50 Beacon St., Boston, 


Mass. 02108 


18. Constance V. Vecchinne, Esq., 203 West Elm St., Brockton, Mass 


02401 
19. Susan Kagan Lange, M. Frederick Pritzker, Esq., Brown, 


Rudnick, Freed & Gesmer, 85 Devonshire St., Boston, Mass. 0210 
20; William E. Crowell Jr., Esq., 49 Elm St., Hyannis, Mass. 02601 


21. A. Russell Lucid Jr., Esq., Lucid &- Lucid, 94 Washington SE., 


Weymouth, Mass. 02188 
22. Stephen H. Oleskey, James D. St. Clair, Esq., Hale & Dorr, 
28 State St., Boston, Mass. 02109 


23. Selma R. Rollins, Esq., Rollins, Rollins, & Fox, 1300 Boylston 


St., Brookline, Mass. 02167 
24. Haskell Shapiro, Esq., l Court St., Boston, Mass. 02108 


25. Donald F. Henderson, Esq., 776 Main St., Hyannis, Mass. 02601 


26. Charles D. Kelley, Esq., 585 Pleasant St., Malden, Mass. 02148 


27. Manuel Z. Sherman, Esq., 73 Tremont St., Boston, Mass. 02108 


28. George Lemelman, Esq., Lemelman & Baker, ll Beacon St., Boston 


Mass. 02108 


29. William M. Noble Jr., Esq., 1357 Washington St., West Newton, 


Mass. 02155 


30. Allan R. Rosenberg, Esq., Putnam, Bell & Russell,53 State St., 


Boston, Mass. 02109 


31. Andrew J. McElaney, Jr., Esq., Denzil McKenzie, Esq., Assistan 


Attorneys General, 1 Ashburton Place, Boston, Mass. 02108 


| 


H 


f 
i 


D 
| 
| 
| 
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Newton H. Levee, Esq., 140 Federal St., Boston, Mass. 

Steven Murphy, Esq., Butterworth & McGhee, Route 28, Mashpee, 
Mass. 02649 

George H. Lebherz Jr., Esq., Town Hall Sq., Falmouth, Mass. 
Richard W. .Renehan, Esq., Hill & Barlow, 225 Franklin St., 
Boston, Mass. 02110 

Thomas V. Urmy, Esq., Warner & Stackpole, 28 State St., 
Boston, Mass. 02109 

Sumner Babcock, Esq., Bingham, Dana & Gould, 100 Federal St., 
Boston, Mass. 02110 

Raymond G. Sweeney, Hsq., 28 State St., Boston, Mass. 02109 


Barry A. Margolin 

Native American Rights Fund 
364 Boylston St.,2nd floor 
Boston, Mass. 02116 

(617) 266-7505 


IN THE UNITED STATES DISTRICT COURT.. "16 
FOR THE DISTRICT OF MASSACHUSETTS ^^ 


COURT 
= MASS. 
MASHPEE TRIBE, 
PLAINTIFF, 
V. l CIVIL ACTION 76-3190-S 


NEW SEABURY CORP., et al., 


DEFENDANTS. : 


PLAINTIFF'S NOTICE OF OPPOSITION 
TO DEFENDANT GREENWOOD DEVELOPMENT CORP.'S 


MOTION FOR SUMMARY JUDGMENT 


Plaintiff Mashpee Tribe hereby provides notice of its 
opposition to defendant Greenwood Development Corp.'s motion for 
summary judgment. 


Dated: Boston, Massachusetts 
November 11, 1976 


A Bar 


Barry A. Margolin 
Native American Rights Fund 
364.Boylston St., 2nd, floor 
Boston, Massachusetts 02116 
(617) 266-7505 


Thomas N. Tureen 

Dennis M. Montgomery 

Native American Rights Fund 
173 Main Street, P.O. Box 392 
Calais, Maine 04619 

(207) 454-2113 


ATTORNEYS FOR PLAINTIFF 


—7 


(B) 


on 


CERTIFICATE OF SERVICE 


I, Barry A. Margolin, attorney for plaintiff, certify that 


the | 54, day of November, 1976, I caused copies of the 


within Notice and Supporting memora» dum 


to 


be deposited, postage prepaid, in the United States Mail, 


addressed to: 


16. 


21. 


Edwin J. Carr, Esq., May, Bilodeau, Dondis & Landergan, 294 
Washington St., Boston, Mass. 02108 
Paul H. Fitzgerald, Esq.,.60 Batterymarch St., Rm. 1235, Boston 
Mass. 02110 
Edward W. Kirk, Esq., Hunziker, McDermott & Kirk, 131 Main St., 
Falmouth, Mass. 02541 
Eunice B. Jones, Martha E. Jones, 4 Garfield St., Natick, Mass. 
Carol B. Jones, 1959 Commonwealth Ave., Brighton, Mass. 
Clara L. Currier, 34 Linden St., Lawrence, Mass. 
Alan A. Green, 171 Main St., P.O. Box 148, Hyannis, Mass. 02601 
Clinton W. Lee, 3ll Boston Post Rd., Wayland, Mass. 01778 
Benjamin Nesson, Esq., 85 Devonshire St., Boston, Mass. 02109 
William M. Wainwright, Esq., 1 Centre St., Brockton, Mass. 
02401 
Herbert J. Gorfinkle, Andrews Isle, Hingham, Mass. 02043 
Thomas B. Shea, Esq., Gargiulo & Holian, 678 Mass. Ave., 
Cambridge, Mass. 02139 
Frederick R.H. Witherby, Esq., 501 Boylston St., Boston, Mass. 
02117 
Edward J. Hart, Esq., Curtis, Hart & Zaklukiewicz, 124 North 
Merrick Ave., Merrick, N.Y. 11566 
John F. Dunn, Esq., 27 School St., Boston, Mass. 02108 
Ira A. Nagel, Esq., Pike, Pike & Nagel, 18 Tremont St., 
Boston, Mass. 02108 
Henry W. Keyes, Esq., Spencer & Stone, 50 Beacon St., Boston, 
Mass. 02108 
Constance V. Vecchinne, Esq., 203 West Elm St., Brockton, Mass 
02401 
Susan Kagan Lange, M. Frederick Pritzker, Esq., Brown, 
Rudnick, Freed & Gesmer, 85 Devonshire St., Boston, Mass. 0210 
William E. Crowell Jr., Esq., 49 Elm St., Hyannis, Mass. 02601 
A. Russell Lucid Jr., Esq., Lucid & Lucid, 94 Washington St., 
Weymouth, Mass. 02188 
Stephen H. Oleskey, James D. St. Clair, Esq., Hale & Dorr, 
28 State St., Boston, Mass. 02109 
Selma R. Rollins, Esq., Rollins, Rollins, & Fox, 1300 Boylston 
St., Brookline, Mass. 02167 
Haskell Shapiro, Esq., 1 Court St., Boston, Mass. 02108 
Donald F. Henderson, Esq., 776 Main St., Hyannis, Mass. 02601 | 
Charles D. Kelley, Esq., 585 Pleasant St., Malden, Mass. 02148 
Manuel Z. Sherman, Esq., 73 Tremont St., Boston, Mass. 02108 | 
George Lemelman, Esq., Lemelman & Baker, ll Beacon St., Boston 
Mass. 02108 
William M. Noble Jr., Esq., 1357 Washington St., West Newton, 
Mass. 02155 
Allan R. Rosenberg, Esq., Putnam, Bell & Russell,53 State St., 
Boston, Mass. 02109 
Andrew J. McElaney, Jr., Esq., Denzil McKenzie, Esq., Assistant 
Attorneys General, 1 Ashburton Place, Boston, Mass. 02108 


32. Newton H. Levee, Esq., 140 Federal St., Bostnn, Mass. 

33. Steven Murphy, Esq., Butterworth & McGhee, Route 28, Mashpee, 
Mass. 02649 

34. George H. Lebherz Jr., Esq., Town Hall Sq., Falmouth, Mass. 

35. Richard W. .Renehan, Esq., Hill & Barlow, 225 Franklin St., 
Boston, Mass. 02110 

36. Thomas V. Urmy, Esq., Warner & Stackpole, 28 State St., 
Boston, Mass. 02109 

37. Sumner Babcock, Esq., Bingham, Dana & Gould, 100 Federal St., 
Boston, Mass. 02110 

38. Raymond G. Sweeney, Hsq., 28 State St., Boston, Mass. 02109 


Um qot 


Barry A. Margolin 

Native American Rights Fund 
364 Boylston St.,2nd floor 
Boston, Mass. 02116 

(617) 266-7505 
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IN THE UNITED STATES DISTRICT. COURT UR 
FOR THE DISTRICT OF MASSACHUSETTS ct COUR" 
$2. ge MASA 
jis ihe” 
MASHPEE TRIBE, 
PLAINTIFF, 
Ms : CIVIL ACTION 76-3190-S 


NEW SEABURY CORP., et al., : 


DEFENDANTS. 


PLAINTIFF'S REPLY MEMORANDUM TO STATE 
DEFENDANT'S OPPOSITION TO MOTION FOR 


CLASS CERTIFICATION 


Defendant Colton H. Bridges has opposed Plaintiff's Motion 
for Class Certification solely with respect to the provisions 
which would stay the action with respect to said defendant, 
except as to the issue of sovereign immunity. Defendant Bridges 
asks in substance that he be separately represented because of 
his potential conflict with all other defendants. Plaintiff 
believes that if the court determines that defendant Bridges' 
interests are antagonistic to all other class members with respect 
to the issues to be litigated between plaintiff and the defendant 
class, then defendant Bridges must be excluded from the defendant 
class; the action should then proceed against defendant Bridges 
as an individual defendant and against the remainder of the defen- 
dant class as a class. Defendant Bridges could not, however, be 
made a representative defendant if such a conflict existed. 

As set forth in the Memorandum in Support of Plaintiff's 
Motion for Class Certification, at pp. 5-7, the court must deter- 
mine whether the class members share a common and non-antagonistic 
interest in defeating plaintiff's claim to the subject land; no 
conflict as to other issues is relevant to that determination. If 


the court determines that the proposed representatives would ade- 


quately represent other members of the class, no other member has 
a right to separate representation as an active participant, and 
under the circumstances of this action it is appropriate for the 
court to exercise its power to exclude other active parties 

to avoid undue and costly delays in the resolution of the action. 

Defendant Bridges' opposition to certification rests on his 
contention that the real party in this action is the Commonwealth 
of Massachusetts, and that the Commonwealth may be in conflict 
with other defendants with respect to its third party liability. 
But plaintiff has not named the Commonwealth, and unless defendant 
Bridges prevails with respect to his potential sovereign immunity 
defense by establishing that the Commonwealth is in fact the real 
party here, defendant Bridges is sued solely as an individual 
occupying the plaintiff's land without authority. The Commonwealth 
could not be bound by the results of this action. See, Tindal v. 
Wesley, 167 U.S. 204 (1897); United States v. Lee, 106 U.S. 196 
(1882). Unless he prevails on the merits of the sovereign 
immunity issue, defendant Bridges stands on the same footing as 
all other members of the defendant class, shares the common 
interest in defeating plaintiff's claim, and the Commonwealth 
cannot be affected by the outcome. If the Commonwealth wishes to 
protect its own interests as sovereign and potential third party 
defendant, it can intervene as the Commonwealth and represent its 
own interests separately and directly. 

Defendant Bridges does not suggest any issue except sovereign 
immunity which differentiates him from any other defendant. Defen- 
dant's argument that his antagonism with respect to other members 
of the class bars certification here relies on cases in which 
the conflict went to the issues actually contested in the class 
acuwony Thus, in^Lynch.v. Sperry: Rand.Corp., 62 E.R.D. 78" (GSD.XN.Y 


1973), discussed in defendant's memorandum, the purported class 


representative union in a sex discrimination case represented 
both members whose interests were opposed to the alleged discrimi- 
nation, and members whose interests were served by that alleged 
discrimination. The antagonism went to the issues in dispute. 
Defendant Bridges has not shown, however, that he has any 
interest here with respect to plaintiff's claim, except to defeat 
that claim along with all other members of the defendant class. 
Antagonism between class members as to other issues than those 

in dispute is not material to the issue of adequate representa- 
tion against the plaintiff. Berman v. Narragansett Racing Ass'n, 
214 25723/.311. :317 (Ist Cit; 1889), cert.denied, 396 U.S; 1037 
(1970). 

Plaintiff submits that the action should proceed against 
defendant Bridges as an individual member of the defendant class 
unless and until said defendant establishes that the Commonwealth 
is the real party in interest. If the Commonwealth is determined 
to be the real party, and the action is not otherwise dismissed, 
then the Commonwealth ought to be separately represented as an 
individual defendant, not a member of the defendant class. If the 
Commonwealth chooses to intervene it ought to be separately 
represented. If the court determines that defendant Bridges must 
be separately represented because of antagonism with the defendant 
class, he should be designated as an individual defendant and not 
a class representative and the action should proceed simultane- 
ously against the defendant class and defendant Bridges as an 


individual. 
Dated: November 13, 1976 yl Ly 
Boston, Massachusetts bY pt PD 
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Stephen H. Oleskey, James D. St. Clair, Esq., Hale & Dorr, 
28 State St., Boston, Mass. 02109 
Selma R. Rollins, Esq., Rollins, Rollins, & Fox, 1300 Boylston 
St., Brookline, Mass. 02167 
Haskell Shapiro, Esq., 1 Court St., Boston, Mass.. 02106 
Dnnald F. Henderson, Esq., 776 Main St., Hyannis, Mass. 02601 
Charles D. Kelley, Esq., 585 Pleasant St., Malden, Mass. 02148 
Manuel Z. Sherman, Esq., 73 Tremont St., Boston, Mass. 02108 
George Lemelman, Esq., Lemelman & Baker, 11 Beacon St., Boston 
Mass. 02108 
William M. Noble Jr., Esq., 1357 Washington St., West Newton, 
Mass. 02155 
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Richard W. .Renehan, Esq., Hill & Barlow, 225 Franklin St., 
Boston, Mass. 02110 
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IN THE UNITED STATES DISTRICT COURT PTT 
FOR THE DISTRICT OF MASSACHUSETTS iei OF MAS 


MASHPEE TRIBE, 
PLAINTIFF, 

Ve 
NEW SEABURY CORP., et al., 
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DEFENDANTS. : LLLLCTET A 


PLAINTIFF'S MEMORANDUM IN OPPOSITION TO 
DEFENDANT GREENWOOD DEVELOPMENT CORP.'S 


MOTION TO APPOINT CLASS REPRESENTATIVE 


Defendant Greenwood Development Corp. has moved to appoint 
its attorney,.Thomas B. Shea, ESq., as attorney to represent 
all members of the defendant class, and has also moved by 
Attorney Shea for summary judgment. For the reasons set forth in 
support of Plaintiff's Motion for Class Certification, plaintiff 
believes that the defendant class will be adequately represented 
by the thirteen proposed class representatives who together claim 
roughly one quarter of the subject land, and their combined 
counsel, who include three of the major Boston law firms. The 
adequacy of representation will not be enhanced by addition of 
this defendant, which claims approximately .2$ of the subject 
land and is apparently represented by a sole practitioner who is 
unlikely to have the resources to fully litigate the complex 
legal and historical issues raised by this action. On the face of 
this defendant's motions to appoint a class representative and 
for summary judgment, neither of which cite a single case or 
provide any supporting affidavits or other evidentiary facts, and 
which rely in important part on Massachusetts state law rather 


than federal law, it simply does not appear that defendant is 


© 


familiar with the somewhat specialized principles of federal 
Indian law and federal procedure upon which this action may turn. 
As set forth in the Memorandum in Support of Plaintiff's 
Motion for Class Certification, at pages 6-7, this court has 
the power to designate those class representatives who would 
adequately represent the class and to prevent separate and 
duplicative participation by other members of the class. Since 
the interests of plaintiff and most defendants can best be 
served by expediting this litigation wherever possible, plaintiff 
believes that the court's power should be exercised by denying 
this defendant's motion and staying the action with respect to 
this defendant as an individual defendant, as proposed in 
Plaintiff's Motion for Class Certification. 


Dated: November 11, 1976 
Boston, Massachusetts 
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MASHPEE TRIBE, : 


PLAINTIFF, 


Yi CIVIL ACTION 76-3190-S 
NEW SEABURY CORP., et al., 


DEFENDANTS. : 


PLAINTIFF'S NOTICE OF OPPOSITION 
TO DEFENDANT GREENWOOD DEVELOPMENT CORP.'S 


MOTION TO APPOINT CLASS REPRESENTATIVE 


Plaintiff Mashpee Tribe hereby provides notice of its 
opposition to defendant Greenwood Development Corp.'s motion to 


appoint Thomas B. Shea as attorney to represent the defendant 


( 


class. 


Dated: November 11, 1976 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE, 


) 
) 
` ; n1: 
Plaintiff ) 7 
) s n 
) wij Cj OF a URT 
V. ) CIVIL ACTION “ASS 
) NO. 76-3190-S 
) 
NEW SEABURY CORP., et al. ) 
) 
Defendants ) 
) PD... 
MEMORANDUM IN SUPPORT OF THE STATE DEFENDANT'S N 


OPPOSITION TO MOTION FOR CLASS CERTIFICATION 


STATEMENT OF THE CASE 


On August 26, 1976, plaintiff commenced this action 
against 146 named defendants, individually and as representatives 
of similarly situated landowners. Plaintiff is seeking possession 
of most of the land presently comprising the Town of Mashpee, 
and a small portion of the Town of Sandwich. Plaintiff grounds 
its claim on 25 U.S.C. §177, the so-called Non-Intercourse Act. 
Colton H. Bridges, the Director of Fisheries and Wildlife 
of the Commonwealth of Massachusetts, is one of the named defendants. 
Defendant Bridges is a nominal defendant, however, and this action 
is in fact against the Commonwealth since plaintiff is seeking 


possession of land owned by the Commonwealth. 
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On October 18, 1976, plaintiff moved this Court pursuant 
to Rule 23(b)(1)X4B); 23 :(€)(1) 4,.29d) (1), 23(4):42),-2d 
23(d) (3) of the Federal Rules of Civil Procedure, to certify 
this action as a defendant class action. 

Appended to plaintiff's motion for class certification 
is a proposed order setting forth the composition of the 
class.  Plaintiff's proposed order sets forth the names of 
thirteen defendants who are to serve as representatives of 


the class. The proposed order provides: 


(1) that the action with respect to the 
non-representative class members be stayed on 
the docket of this Court as to any issue not 
concluded by judgment but they be fully bound 
as to all issues concluded by judgment; 


(2) that no other pleading need be filed or 
served upon any non-representative defendant; 


(3). that James D. St. Clair, Esq. be designated 
as lead counsel for defendant class, and 
Barry A. Margolin be designated as lead 
counsel for plaintiff; 


(4) that lead counsel for plaintiff and defendants, 
respectively, be authorized to enter into 
agreements, stipulations, and admissions 
which shall be binding on all defendants and 
plaintiff respectively; 


(5) that all further pleadings and other papers 
required to be served upon parties to this 
action be served upon lead counsel for plain- 
tiff and counsel for each representative de- 
fendant; 


(6) that within 60 days of entry of the proposed 
order notice by publication be given to all 
interested parties and notice by mail be 
given to each person named as a 
landowner on the most current published 
assessment roll in the Town of Mashpee; 


- Res 


(7) that the Attorney General of the Commonwealth 
of Massachusetts be allowed to appear separately 
only for the purpose of asserting the defense 
of sovereign immunity and for no other purpose; 
provided that this shall not prejudice the 
rights of any class members to bring any 
additional claim against the Commonwealth; 


(8) that nothing in the proposed order shall pre- 
judice the rights of any party to file any 
cross-claim or any counterclaim against any 
person or party pursuant to the Federal Rules 
of Civil Procedure; 

(9) that this Court enjoin plaintiff. and defendant 
class from commencing any legal action in any 
other court to determine the issue of title 
to the lands in controversy in this action. 

On October 22, 1976, the proposed class representative 
moved this Court pursuant to the provisions of Rules 12(b) 
and 19 of the Federal Rules of Civil Procedure, to dismiss 


this action. That motion is still pending. 


On November 1, 1976, the Attorney General of the Common- 
wealth, on behalf of the Director of the Division of Fisheries 
and Wildlife, filed an opposition to plaintiff's motion for class 
certification. This memorandum is submitted in support of the 


Opposition. 


ARGUMENT 


The proposed order for class certification names 13 of 
146 defendants as representatives of defendant class, but does 
not include the State Defendant as one such representative. 
In addition, the proposed order designates James D. St. Clair, 


counsel for the Town of Mashpee as lead counsel with full 
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authority to manage the lawsuit, and in so doing bind all 
defendants, including defendant Bridges and the Commonwealth, 
with his decisions. For some unstated reason, the proposed 
order prohibits the Attorney General of the Commonwealth from 
participating in any meaningful way in managing the litigation. 
In short, the proposed order requires that defendant Bridges 
and the Commonwealth be classified as any other landowner 

in the Town and be represented by counsel to the Town. For 
the reasons stated in the Opposition and discussed below, 
defendant Bridges and the Commonwealth oppose this proposed 
Classification, and submit that the Court should not prohibit them 


from actively defending their interests. 


I. THERE EXISTS A POTENTIAL CONFLICT 
BETWEEN THE INTERESTS REPRESENTED 
BY THE PROPOSED CLASS REPRESENTATIVES 
ON THE ONE HAND, AND DEFENDANT BRIDGES 
AND THE COMMONWEALTH ON THE OTHER HAND. 

The Commonwealth's interests in the litigation differ from 
those of the non-representative defendants who are mere land- 
owners. As has been recognized in the Motion to Dismiss filed 
by the proposed representative defendants, the Commonwealth 
may have a property interest in all of the subject land which 
would be superior to the interests of the defendants. Moreover, 
the Commonwealth may stand in the position of an insurer of 


the title of so much of the subject land which has been registered 


under state law. See generally, G.L. c. 185, §§101-04. Indeed, 
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the proposed lead counsel has been retained by a potential 
claimant against the Commonwealth under G.L. c. 185, S101. It 
can be seen therefore that the Commonwealth's interests not only 
differ from, but in fact may be adverse to, those of other 
defendants. Because of these adverse interests the potential 
conflict is obvious. The proposed order, however, ignores this 
potential conflict. Indeed, it prohibits the Commonwealth from 
protecting its unique interests and gives control of the Common- 
wealth's interests to the very parties whose interests may well be 
adverse to the Commonwealth's. The Commonwealth submits that 
the existence of these potential conflicts establishes that the require- 
ments of Fed.R.Civ.P. 23 have not been met. 

The burden is upon the party requesting a class action to 
show that the several requirements of Fed.R.Civ.P. 23 are satisfied. 
(10th Cir. 1973); see generally 7 C. Wright and A. Miller, Federal 
Practice and Procedure § 1770 p. 658 (1972) (hereinafter cited as 
Wright and Miller). In the instant case, plaintiff has failed to dis- 
charge its burden in that it has failed to satisfy Fed.R.Civ.P. 23(a)(4) 
which requires that there be no conflict or antagonism between the 
interests of the representative(s) and the persons he represents. 
Plekowski v. Ralston Purina Company, 68 F.R.D. 443, 652-653 
(M.D. Ga. 1975): Gates v. Dalton,.67 T.R.D. 621.(C.D. Calif. 
1975); Albertson v. Amalgamated Sugar Company, 503 F.2d 459, 
463 (10th -Cir. 1974); Lynch et al..v. Sperry Rand Corp», 62 F.R.D. 
78 (S.D.N.Y. 1973); Mersay v. First Republic Corporation 


of America, 63 E. 240.465, 469 (S.D.N.Y. 1968) ; -Weight and 
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Miller, supra, S.1775 p. 620.' Where plaintiff fails, as 
here, to discharge its burden, the courts have uniformly 
denied certification of such classes. Plum Tree, Inc. Ve 
Rouse Company, Inc., 68 F.R.D. 373, 377 (E.D. Penn. 1972); 
Security Life Company, 59 F.R.D. 25, 29 (S.D. Iowa 1972); 
Schw v.:eusquehanna.Corp.,.419 F.2d 1112;: 1116-7 "(Jer cir. 
1970) cert. den. 400 U.S.. 726. 

In Lynch v. Sperry Rand Corporation, supra, the plaintiffs, 
present and former employees of Sperry, suing on behalf of 
others similarly situated, and four local unions and their 
international, charged that Sperry's pension plans discriminated 
against male employees and retirees in favor of women in 
violation of federal laws. Sperry denied the allegations and 
challenged the union's ability to fairly and adequately 
represent the class it seeks to represent. Sperry pointed 
out that the unions represented both male and female employees 
and what was discriminatory to the male members was beneficial 
to the females. The court refused to grant the union's 
representative status on grounds that: 

[t]he potential conflicts of interest . . . 

[are] sufficiently serious and compelling to 
preclude a finding that the plaintiff unions 
will fairly and adequately protect the class 
interests. I hold that the union plaintiffs 
are not proper representatives of the Sperry 
male employees who will constitute the class 
and the unions will not be permitted to act 


as class representatives in this case. 
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In the instant case, the potential conflicts are at least 
as great, and the plaintiff's proposed composition of the 
defendant class fails to take into account these potential 
conflicts. Therefore, this Court should reject the proposed 
order and structure the class in such a manner so as to give the 
Commonwealth an opportunity to play an active role in the liti- 
gation of this lawsuit. For this Court to do otherwise is to 
work considerable hardship on the Commonwealth's ability to 
protect its unique interests, when no good reason for doing so 
has been advanced or is apparent. 

II. THERE ARE AVAILABLE TO THE COMMONWEALTH 
POSSIBLE DEFENSES WHICH ARE NOT AVAIL- 
ABLE TO THE PROPOSED CLASS REPRESENTATIVES, 
THE COMPLETE PRESENTATION OF WHICH MAY 
WELL REQUIRE ACTIVE PARTICIPATION AS A 
PARTY THROUGHOUT THE LITIGATION. 

The proposed order recognizes that the Commonwealth has 
at least one possible defense, namely, sovereign immunity, which 
is not available to the proposed class representatives. Because 
the Commonwealth is a sovereign and because its relationship 
with the United States differs from that of an individual citizen, 
there may well be other legal and factual defenses which are 
available only to the Commonwealth. The proposed order precludes 
the Commonwealth from asserting any of its unique defenses other 
than sovereign immunity, and should be rejected for this reason. 

It should also be noted that this defect in the proposed 
order cannot be cured simply by amending the order now and 


listing the defenses unique 
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to the Commonwealth. To do so would require the Commonwealth 
to assert now any potential legal or factual defense. The 
Commonwealth cannot reasonably be asked to do so. This litiga- 
tion involves a complex and esoteric area of the law. It also 
involves almost two hundred years of history. Only after 
lengthy legal and factual research will the Commonwealth be in 
a position to know and assert all its possible defenses. Only 
after allowing sufficient time for this research can this 
Court be satisfied that the issues have been fully explored 
and the Commonwealth given a fair hearing. Of course, if the 
Commonwealth is precluded from participating in discovery it 
may never learn of factual defenses available to it. 

Since the Commonwealth may have unique legal and factual 
defenses and since it would be unreasonable to require the 
Commonwealth to assert now, for all time, those possible defenses, 
equity and justice require that the Commonwealth be allowed to 
participate actively in this litigation. 

III. THE ATTORNEY GENERAL IS THE PRINCIPAL 
LEGAL OFFICER OF THE COMMONWEALTH OF 
MASSACHUSETTS AND AS SUCH HE IS 
STATUTORILY OBLIGATED TO REPRESENT 
THE COMMONWEALTE IN ALL LEGAL PRO- 
CEEDINGS COMMENCED AGAINST IT. 

The Attorney General of the Commonwealth is obligated by 
Statute to defend the Commonwealth, its officers and agencies, 
in suits and proceedings brought against them; .GiL..' c. 12, $3 


provides: 
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The Attorney General shall appear for the 
Commonwealth, and for state departments, officers 
and commissions in all suits and other civil 
proceedings in which the commonwealth is a party 


or interested . . . . All'sucgh Suits and pro- 
ceedings shall be prosecuted and defended by 
him or under his direction . . .:. (Emphasis 
added.) 


In construing this statute, the Supreme Judicial Court 
of Massachusetts recently stated: "We hold that the Attorney 
General, as 'chief law officer of the Commonwealth' . . . has 
control over the conduct of litigation involving the Common- 
wealth . . . ." Secretary of Administration and Finance v. Attorney 
General, 1975 Mass. Adv. Sh. 665, 671, 326 N.E 2d 334,335. 

Plaintiff proposes that this Court override the statutory 
obligations of the Attorney General by requiring him to partici- 
page in litigation over which he has no control and by trans- 
ferring his responsibility of defending the interests of defendant 
Bridges and the Commonwealth to an attorney who is not subject 
to the direction or control of the Attorney General. Defendant Bridges 
and the Commonwealth submit that this proposition is legally 
unsound in that it tramples on well-established principles of 
comity and federalism. Cf. Huffman v. Pursue, Ltd., 420 
U.S. 592 (1975) and 28 U.S.C. S 2403(b).(in action challenging 
the constitutionality of a state statute, the District Court must 
notify the state attorney general and permit the state to intervene). 
Indeed, plaintiff's proposal is particularly unsound 
in this case since no reason has been advanced for 
preventing the Attorney General from fulfilling his statutory 
obligations. This Court should reject the proposed order and 
allow the Attorney General to participate actively in defending 


the interests of defendant Bridges and the Commonwealth. 
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CONCLUSION 


For the reasons stated above, the Court should not enter 
the proposed order but should modify it to exclude defendant 
Bridges from the class of non-representative defendants and 
to allow the Attorney General to participate fully in the 


litigation. 


FRANCIS X. BELLOTTI 
ATTORNEY GENERAL 
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Colton H. Bridges. 
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rew J. McElaney, Jr., 
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IN THE UNITED STATES DISTRICT COURT | 21 ^ í 
FOR THE DISTRICT OF MASSACHUSETTS Lnd 


MASHPEE TRIBE, : 
PLAINTIFF, 
v. : CIVIL ACTION 76-3190-S 
NEW SEABURY CORP., et al., 
DEFENDANTS. nnevrvEN 
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO 
DEFENDANT GREENWOOD DEVELOPMENT CORP.'S 


MOTION FOR SUMMARY JUDGMENT 


Defendant Greenwood Development Corp. has filed a motion for 
summary judgment "on behalf of unnamed persons not members of 
the Mashpee Tribe who assert an interest in any portion of the 
subject land". This motion is unsupported by any affidavits or 
other evidentiary materials within the scope of Rule 56(c) of 
the Federal Rules of Civil Procedure, and contains no citations to 
any decided authority. The motion is plainly frivolous. Defendant 
States three grounds for summary judgment. The first ground 
appears to argue that by 1870 the statutes of Massachusetts had 
given the Mashpee Tribe or its members an unrestricted right to 
alienate the subject land. While it is probably correct that the 
Massachusetts statutes of 1869 and 1870 cited by defendant 
purported to give the plaintiff or its members the right to convey 
some portions of the subject land, that fact is irrelevant. If 
plaintiff establishes that this land was tribal property subject 
to the Nonintercourse Act, no state legislation could authorize 
conveyances prohibited by federal law. 


Neither the constitution of the State nor any act 
of its legislature, however formal or solemn, 


whatever rights it may confer on those Indians or 
withhold from them, can withdraw them from the 
influence of an act of Congress which that body 
has the constitutional right to pass concerning 
them. Any other doctrine would make the legisla- 
tion of the State the supreme law of the land, 
instead of the Constitution of the United States, 
and the laws and treaties made in pursuance thereof. 
United States v. Holliday;, 70 U.S. (3-Wall.) 407; 
419-420 (1865). 
See also, McClanahan Vv. State Tax Commission, 411 U.S. 164, 
1682173 (E973); Williatsev. Lee 358 U,B:.52-17, 220 T959) 
Defendant's allegations based on state laws have no bearing on 
the issues in this action. 

Defendant's second ground for summary judgment is that any 
individual Indian "who had title and fee" had a right to convey 
his land because the Nonintercourse Act applied only to Indian 
tribes, not to individual Indians. That proposition is true but 
is again irrelevant. Defendant has not shown that any individual 
Indian held the fee to any particular land, and none of the cited 
State statutes authorized the setting off of any tribal land to 
members of the tribe before 1790. Defendant has not contradicted 
plaintiff's allegations that all of the subject land was tribal 
property as of 1790 and was thereafter alienated from the tribe 
without federal approval. Indian title is held by the tribe even 
though the individual members may have the right to separately 
occupy a portion of the land under tribal law; the members have 
no private ownership rights until the land is allotted or the 
tribe dissolved by federal statute. See, Franklin v. Lynch, 233 
U:9.269,.271.(1914); Cherokee Trust Funds, 117.U.8. 288, 308 
(P885) \Shudthis v. Mebougal, 170 E. 520, 533-534 (8th«CLlE. 1909), 
app.dasm., 235 U.8. 561 (1912). Generally; 

The reservation lands are held in common by the tribe, 
although individual members may be in possession of a 


particular tract, and such possession is recognized by 
the tribe. But the lands are inalienable except with 


the concurrence and consent of the United States. 
An individual member cannot convey title to any 
particular tract of reservation lands. United 


States v. Charles, 23 F.Supp. 346 (W.D.N.Y. 1938). 
Accord, United States v. Boylan, 265 E. 165, 174 (2nd Ore.) 1920); 
err. dism. 257 U.S. 614. Defendant has not explained why a 
different rule applied in Mashpee. 

Defendant's final argument is that an 1870 census would, if 
it were part of the record, state that only 2 out of 372 Mashpee 
residents in 1870 were Indians. The motion does not show what 
definition of "Indian" was employed by the census taker, but the 
official "Instructions to Assistant Marshals" for the 1870 census 
required them to list as mulattoes, rather than Indians, any 
Indian who had any amount of black bene NE Plaintiff tribe 
does not contend that its members have never married non-Indians 
nor that they are "full-blood" Indians. Plaintiff only contends, 
and will prove, that it is a tribe of Indians as that term is 
generally used in federal Indian law. For purposes of federal law, 
except when otherwise specifically defined for purposes of a 
particular statute, an Indian is an individual of some Indian 
ancestry who holds himself out or is identified as an Indian in 
his Indian community. United States v. Dodge, 538 F.2d 770, 786 
(8th Cir. 1976); Turtle Mountain Band of Chippewa Indians v. 
United States, 490 F.2d 935, 942-943 (Cb. Cl. 1978). Bevond that 


basic definition, each tribe has the right to define for itself 


1/ The 1870 Census instructions directed the Assistant Marshals: 
NE Be particularly careful in reporting the class Mulatto. 
The word is generic, and includes quadroons, octaroons, 
and all persons having any perceptible trace of African 
blood. 
CARROLL D. WRIGHT, THE HISTORY AND GROWTH OF THE UNITED 
STATES CENSUS 157 (Wash. D.C. 1900). Most Mashpee residents 
in 1870 were reported in the overall compilation as 
"oolored s ancluding "mulattos". 


its membership criteria unless otherwise provided by federal law. 
Baciarelli v. Morton, 481 F2d. 610," 612. (9th Cir. 1973); Prairie 
Band “of Pottawatomie Tribe of Indians’ v. Udall, 355^F.2d 364,. 367 
(Toth Cir. 1966); Martinez v. Southern Ute Tribe, 249 F.2d 915, 
020 (10th: Cir. 1957). See, Rolf v. Bürney, 168 U,.5:'218, 222 
(1897). 

In what was thus a more relevant census of the plaintiff 
tribe by the Commonwealth in 1859, 403 names were returned, of 
whom 371 were natives and remainder married to natives; all but 
14 continued to be recognized as members by the tribe. JOHN M. 
EARLE, REPORT TO THE GOVERNOR AND COUNCIL CONCERNING THE INDIANS 
OF THE COMMONWEALTH UNDER THE ACT OF APRIL 6, 1859, at 46-47 (see 
Attachment "A"). And forty years after the 1870 census, a special 
1910 federal census of Indian tribes and population reported 206 
Indians in the Mashpee GC (See attachment "B"). The members 
of the plaintiff tribe continue to this day to be identified as 
Indians by the Commonwealth and by various agencies of the United 
States charged with providing services to Indian communities; 
representatives of the tribe sit on the Massachusetts Commission 
on Indian Affairs and the Indian Task Force of the Federal 
Regional Council. Whatever other issues may exist as to plain- 
tiff's tribal status, the identity of its members as Indians is 
not seriously challenged by this 1870 census which apparently 
applied some other test of Indianness than that which is relevant 
to this action. 

Defendant's motion provides no relevant facts to support its 


request for summary judgment, and the motion should be denied. 


2/ Plaintiff tribe, along with most other Indian tribes in the 
United States, believes that the federal censuses have histori- 
cally been erratic in their approach to the Indian population and 
have continually underestimated that population; plaintiff does 
not concede that the federal census provides an accurate measure 
of tribal population. 


Dated: November 13, 1976 
Boston, Massachusetts 


Lh 


Barry A. Margolin 

Native American Rights Fund 
364 Boylston St., 2nd floor 
Boston, Massachusetts 02116 
(617) 266-7505 


Thomas N. Tureen 

Dennis M. Montgomery 

Native American Rights Fund 
173.Main Street, PD. Box. 392 
Calais, Maine 04619 

(207) 454-2113 
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ATTACHMENT "B": excerpt from DEPARTMENT OF COMMERCE, BUREAU OF 
THE CENSUS, INDIAN POPULATION IN THE UNITED STATES AND ALASKA: 
19990 


DEPARTMENT OF COMMERCE 


BUREAU OF THE CENSUS 
SAM. L. ROGERS, DIRECTOR 


INDIAN POPULATION 


IN THE 


UNITED STATESSAND 
ALASKA 


q 
WASHINGTON 
GOVERNMENT PRINTING OFFICE 
1915 


| 
L| 
j 
| 


SUMBER OF INDIANS REPORTED ON SPECIAL I 


Vable 8 


LINGUISTIC STOCK AND TRIBE. | Number. 


Botal: cases Ee Rn 247,137 
ALGONQUIAN STOCK ......... 40,975 
Abnakli.. 5... 5. 37 
ArapahO...... lesser 1,419 
Blackfeet (syn. Siksika).. 90 
Brotherton.............-. 172 
Cheyenne............. cee 3,055 
Chickahominy..........- 11 
Chippewa (syn.OjJfbw 20,214 
(Ctt... ee cr eso eo oong 459 
Dolaware. ...cesccccccsee 914 
Gros Ventres 
sina).. 510 
Kiokapoo. ae 348 
Malecite....... "POI 142 
Mashpee............. 206 
Mattapony....-.-...eeeee 
Menominee....... eese 1,422 
Miami..... i eesMAM PRERE 226 
Micmac......... e ee eee 45 
Mohegnn.........- eeeeceo 22 
Montauk......... — n 29 
Munsee........ ETIE 7 
Narraganset..........-..- 
Niantic..... UE HEC 
Ottawa... .. leere E 2,717 
Pamunkey........-...-.- & 
Pasamaqgüodåy TTT 386 
Penobseot...........- FA 266 
Peoría.......... 2. e eee 128 


Pequot............ oberi 
Piankashaw...... APERIA 
Plegan.........---e* SA 
Poosepatuck.......... roe 
Potawatomi.. 


Powhatan........- 5E 
Sauk and Fox...........- 


Bhinnecock.............- 
Btockbridges............- 
Wampanobg.......... e 

ROA EEE T pee ep 


W 
Not reported............- 


ATHAPASKAN STOCK ........- 


Ahtena........- 
Apache......... 
Chastacosta 
Chetco........... eee eee 
Cow Creck 
Hupa..........-2. Freres 
Jicarilla Apache.......... 
Kal-Pomo (syn. Kato, 
Caehto)........-- e e eoe 
Kiowa Apache..........- 
Lipan Apache..... 2 nA 
Mnattole.........-- EOS 
Mescalero Apache........ 
Navajo (syn. Navaho).... 22,4 
Redwood (syn. Whilkut). 
Rogus River (syn. Tutu- 
Messze Ahesibeds Bele 
EST AAO ET ES 
Tev»^nkutchin,........-.- 
Tlatskanal.............-- 
Tolowa Gm. Crescent 
City, Smith River In- 
dinns3).........-- assess 
Ld ta solne eines aie 
er Coqullle........... 
Wailaki —— COE 


Not reported......... se. 


CADDOAN ATOCK. ccwccecceees 


Arikarn...ccccocccabscess 
Caddo...... e eom 
Klichal........ o ennt 
Pawneo...... e ener 
Tavakonl,..... eere 
Waeo,..... "ITTETITEITTITIPE 
Wichita. sceso TITTEN 
CBIMAKUAN ETOCK.., eee eene 
Chimakum....cceseceeeee 


BO a. os. deseas spsbeus 
Quileute....... eoo 


CHIMARIKAN STOCK... eese 


Chimoriko.,.... 2 06e? 


1 Includes Chiricahua Apache, Coyotero Apache, 
rand River Uto 

; Hunkps 
Bioux), 485; Two Kettle 8loux, 293; and 


2 Includes Capote Uto, G 
* Includes Brule 8toux 


SM del 


CHINOOKAN STOCK..........- 
Chinook, opere evo re 
Clackamas... s-sscceeses 
Clatsop i ciciccceviesincincsee 
Wasco..... Sea Oe te 
Wishram (syn. Tum- 
wa S eneoses«bvesesee 


Chitimacha.............- 


CHUMASHAN STOCK. 


Ban Luis Obispo..... ae 
Santa Barbareno........- 
Santa Ynez..... — 
COSTANOAN BTOCK...... «e 


Santa Cruz..............- 


CROATAN GROUP...... eee 
Croatan...... MORE DE 


ESKIMAUAN STOCK . 


Adlent.....-. «4e v isis Seis 40 
Malemiut................ 2 
Not reported............. 14 


HAIDAN STOCK (syn. Skitta- 


getan).........---- vixisse 31 Clear Lake...:::2:..0eee* 

Gynomehro (syn. Galli- 

Halda.. ET 31 NOMBGTO) 2 A cue esee esto ss 
Little Lake..... 


IROQUOIAN B8TOCK..........-* 


KAROK STOCK. (syn 
tean) 


Legunn........ 
Santa Ann..... 


Bla. vesevsccvccs 


Klowa......- 


pa Sioux, 1,072; Minniconjou Sioux, 397; Og 
other Teton Bloux, 4,904. 


LINGUISTIC BTOCK AND TRIDE. 


Pee ere eee eee eee 


Orleans (syn.Karok) .... 


KERESAN STOCK........ ee 


Ban Fellpe......... eese 


Santo Domingo. ........- 


KIOWAN 8TOCK.... osos 


San Carlos Apache, Tonto A 


wl A 
V » 


POPULATION. 


« 


TRIBES: 1910. 


Number. || LINGUISTIC 8TO 


UNITED STATES. 


MIWOK STOCK 
umnan). 


MUSKIIOGEAN 


Alibomu.. 
Chickasaw 


woe eeesee 


. Quora- 


NDIAN SCHEDULE, 


MAIDU STOCK (syn. Pujunan). 
Maidu (syn. Nishinam).. 


Lower Lake. 


AM") gh > py mI 


CK AND TRIBE. 


(syn. Moquel- 


ssssseseeososes 


STOCK......... 


eset 


Cayüga.......-. eere re 81 
Cherokee....... A 31,489 || BALINAN STOCK.......- e 
Mohnwk....... 308 
Oncida........... 2, 436 San Antonlo..........--- 
iwi he Wives ae eaemere eae i 2 
e Regls........ eco eee 219 
Beneca yt MERLO Oe 2,007 SALISHAN STOCK.........- ee 
USCBIOI8. aas semacem 40 Bellacoola. 2. 2-52» raran 
Ay semen Qai, Hunan)... Chehalis (syn. Hump- 
otreported.........- es tulip, Satsop, George- 
COW): cccccnec tan der us 
KALAPOOIAN STOCK........-- 106 Clnllani. .- .necrctime ues 
à Coeur d'Alene............ 
Kalnpoofa. 5 Columbia (syn.Sinkiuse). 
Talkmiub-. eve rco sn 8 Colville (syn. Senijextee). 
Mary's River (syn. Che- | — |  &emor.....----— 
penafa)............ edes 94 ||  Cowichan.............--- 
SantiamMisciccsceccssccees Oi} . Cowlltz.........- eoe 
Wapato (syn. Atfalati) .. 44 Dwumnlsh....0.--.9.-:. 
Yamel......... Mu veri 5 Flatbend (syn. Salish).... 
Yonkalla...........-.. ez. 11 Kalispel (syn. Pend 
d'Oreilles)..........--- 


775 Muckleshoot. o ..-..------ 
š Nespelim............ 
175 Nisqualli... 
Nooksak..... 
4,027 Okinagan...... 
Pisquow......... 


sex Caos 691 A Rete 
sse eaae 231 Quinaielt. 
NE 1,472 Banpoll... 


DILE 


"rtt m 


eese rtt n 


817 : 
sorbos dae 109 Bnohomlsh........... ee 
: ee lh nin Momus sas ue" 
onglsh........ eee 
1,120 Bpokan.......... eee 
Bquaxon...... eee 


ETELE 


Buguamist 
Swinomist 


KUSAN. BSTOCK.....- odi Susi uUa 93 Tillamook 
Kusa (syn. Coos Bay In- 
dians)...... S leseeu e nu 93 


BHAHAPTIAN 8 


AIAN STOCK... .- e. eee 538 
Koran " Klikitat............. eee 
Kutenal (Kutonay, Nez Perces............--- 
Kootenal).............- 538 P1008. 5 ges T 


Linea ence eee enee 
lle... 


ee 


TOCK........-- 


ache, and White Mountain Apache. 


cache Uto, Southern Ute, Uinta Ute, Uncompahgre Uto, White River Ut 
6 lala Bioux (syn. Loafer Sioux), 6,045; 


-10- 


Number. 


LINGUISTIC STOCK AND TRIBE. | Number. 


Topinishs.<cceseeses sins 47 
Umatilla. -ncccccceser cena 27 
Wallawalla............... 397 
Warm Springs (syn. John 

Day, Tenino, Tyigh, 

Des Chutes)............ 550 
YXakima........ Seana ees 1,362 
Not reported............. 17 

SHASTAN STOCK...... eee 1,578 
Hat Creek............ e 240 
Pit River...........----- 985 
Shasta....... eiselease s e E 353 

BHOSHONEAN STOCK....----- 16, 842 
Bannock...... cec eee eene. 413 
Ghemoliuevic. <<ccscccccs 355 
Comanche............-.-- 1,171 
Gabrieleno (syn. San Ga- 

briel). 2.2: -e2«99 4s 11 
Hopi (syn. Moqui, Koso). 2,009 
Juaneno (syn. San Juan 

Capistrano)......-.-.-.- 16 
KAWAIISU: een enel 23 
Kawia (syn. Cahuilla).... 155 
Korn IVIV OL esee rre 105 
LOI. s.cscsatsseseeseise 1,448 
Pahvant...i. e eee eee eee 37 
Palute.:....-6. eu 780 
Panamint. 4-2 222. oer 10 
Paviotso (syn. Snake).... 3,038 
San Luiseno (syn. Luise- 

DO). «»«esseisisue eise. 467 
Serrano...... 118 
Shoshoni....... 3,840 
'Tehachapi....... B 
Uto... sce ve eT A EISE 92,244 

SIOUAN STOCK. ...-.----+0--- 32,941 
NssIniboin...- «9 - eee «eese 1,253 
Cuta WDE. -assassines 124 
Crow (syn. dag eap zs 1,799 
Hidatsa (syn. Gros Ven- 

tres, Minitari).. ........ 547 
JOWBS...--Drormer EN eee 244 
DAD CSDNCUEDOOD OD UI. 238 
Mandan.....-. ec eee eee eet 209 
Missouri. .......e e eese 13 
Omaha.........e- e eae 1,105 
Osage.......-- eee rre 1,373 
Q0... nee e esISiPPssex s» 332 
PONCE: JL. acmmensieiaismices 875 
QUARDEW. some uento 231 
Santeo Sioux (syn. Wah- 

pokute sioux, Mdewa- 

anton Sioux)......... 1,539 
SÍOUX i. areena eae esaa 996 
Sisseton Sioux (syn. Sis- 

seton-Wahpeton Sioux, 

Wahpeton Sioux)...... 2,514 
Teton SiouX.............| 914,284 
Winnebago....... o 1,820 
Yankton Sloux.......... 2,088 
Yanktonai Sioux (syn. 

Pabaksa Sioux)........ 1,357 
TAKELMAN STOCK.......---- 1 
Takelma..........- esee 1 
TANOAN 8STOCK.........-ee- 3,140 
TSO. «caeeeceee ee e cones 956 
Jemez....... E ATE 499 
Nampa- s csssuees.secn ess 88 
Petha iesea daeina 10 
Picutis....... 2 eroe res? 101 
Pojonque........ e 16 
San Ildefonso. .........-- 123 
San Juan. ..........----- 387 
Sandia. ....1.. ee eere 73 
Santa Clara.........----- 277 
TAOS waa wctwae E 517 
Tesuquo.....-.-----+---+ 77 
Not reported.........---- 13 

TARASCAN STOCK.....---+--- 1 


e, and Wiminuchi Ute. 
Bans Aro Sioux, 222; 8 


ihasapa (syn. Blackfoot 


15 


CLASSIFIED BY LINGUISTIC STOCKS AND 


CERTIFICATE OF SERVICE 


I, Barry A. Margolin, attorney for plaintiff, certify that 


on the day of ! , 1976, I caused copies of the 
within 
to be deposited, postage prepaid, in the United States Mail, 


addressed to: 


| 


Edwin J. Carr, Esq., May, Bilodeau, Dondis & Landergan, 294 
Washington St., Boston, Mass. 02108 
Paul H. Fitzgerald, Esq., 60 Batterymarch.St., Rm. 1235, Boston 
Mass. 02110 
Edward W. Kirk, Esq., Hunziker, McDermott & Kirk, 131 Main St., 
Falmouth, Mass. 02541 
Eunice B. Jones, Martha E. Jones, 4 Garfield St., Natick, Mass. 
Carol B. Jones, 1959 Commonwealth Ave., Brighton, Mass. 

Clara L. Currier, 34 Linden St., Lawrence, Mass. 
Alan A. Green, 171 Main St., P.O. Box 148, Hyannis, Mass. 02601 
Clinton W. Lee, 3ll Boston Post Rd., Wayland, Mass. 01778 
Benjamin Nesson, Esq., 85 Devonshire St., Boston, Mass. 02109 
William M. Wainwright, Esq., l Centre St., Brockton, Mass. 
02401 

Herbert J. Gorfinkle, Andrews Isle, Hingham, Mass. 02043 
Thomas B. Shea, Esq., Gargiulo & Holian, 678 Mass. Ave., 
Cambridge, Mass. 02139 

Frederick R.H. Witherby, Esq., 501 Boylston St., Boston, Mass. 
02117 

Edward J. Hart, Esq., Curtis, Hart & Zaklukiewicz, 124 North 
Merrick Ave., Merrick, N.Y. 11566 

pon F.. Dunn, ESq., -27 School St., Boston, Mass. 94108 

Ira A. Nagel, Esq., Pike, Pike & Nagel, 18 Tremont St., 
Boston, Mass. 02108 

Henry W. Keyes, Esq., Spencer & Stone, 50 Beacon St., Boston, 
Mass. 02108 

Constance V. Vecchinne, Esq., 203 West Elm St., Brockton, Mass 
02401 

Susan Kagan Lange, M. Frederick Pritzker, Esq., Brown, 
Rudnick, Freed & Gesmer, 85 Devonshire St., Boston, Mass. 0210 
William E. Crowell Jr., Esq., 49 Elm St., Hyannis, Mass. 02601 
A. Russell Lucid Jr., Esq., Lucid & Lucid, 94 Washington St., 
Weymouth, Mass. 02188 

Stephen H. Oleskey, James D. St. Clair, Esq., Hale & Dorr, 
28.State St., Boston, Mass. 02109 

Selma R. Rollins, Esq., Rollins, Rollins, & Fox, 1300 Boylston 
St., Brookline, Mass. 02167 

Haskell Shapiro, Esq., l Court St., Boston, Mass. 02108 

Donald F. Henderson, Esq., 776 Main St., Hyannis, Mass. 02601 
Charles D. Kelley, Esq., 585 Pleasant St., Malden, Mass. 02148 
Manuel Z. Sherman, Esq., 73 Tremont St., Boston, Mass. 02108 
George Lemelman, Esq., Lemelman & Baker, ll Beacon St., Boston 
Mass. 02108 

William M. Noble Jr., Esq., 1357 Washington St., West Newton, 
Mass. 02155 

Allan R. Rosenberg, Esq., Putnam, Bell & Russell,53 State St., 
Boston, Mass. 02109 

Andrew J. McElaney, Jr., Esq., Denzil McKenzie, Esq., Assistan 
Attorneys General, 1 Ashburton Place, Boston, Mass. 02108 


EU 
33 


34. 
35. 


36. 
375 


391 


Newton H. Levee, Esq., 140 Federal St., Boston, Mass. 

Steven Murphy, Esq., Butterworth & McGhee, Route 28, Mashpee, 
Mass. 02649 

George H. Lebherz Jr., Esq., Town Hall Sq., Falmouth, Mass. 
Richard W. Renehan, Esq., Hill & Barlow, 225 Franklin St., 
Boston, Mass. 02110 

Thomas V. Urmy, Esq., Warner & Stackpole, 28 State St., 
Boston, Mass. 02109 

Sumner Babcock, Esq., Bingham, Dana & Gould, 100 Federal St., 
Boston, Mass. 02110 

Raymond G. Sweeney, Bsq., 28 State St., Boston, Mass. 02109 


Barry A. Margolin 

Native American Rights Fund 
364 Boylston St.,2nd floor 
Boston, Mass. 02116 

(617) 266-7505 


^ 9 
IN THE UNITED STATES DISTRICT couRtt 9 2 43 PM 76 
FOR THE DISTRICT OF MASSACHUSETTS . D: 


DISTRICT OF MASS. 
MASHPEE TRIBE, : 


PLAINTIFF, : 
V a : Civil Action No. 76-3190-S 
NEW SEABURY CORP., et al., : 


DEFENDANTS. : 


STIPULATION 


Plaintiff Mashpee Tribe and defendants Town of Mashpee, et al., 
by their respective attorneys, hereby agree and stipulate that 
the time for plaintiff's response to the Motion to Dismiss of 
defendants Town of Mashpee, et al., is extended to and until 


November 19, 1976. 


Plaintiff, Mashpee Tribe, by Defendants, Town of Mashpee, 
SE BE nin) AY 


A / P 


BARRY A. MARGOLIN 
Native American Rights Fund Hale & Dorr 

364. Boylston’ St., 2nd Floor 28 State Street 
Boston, MA 02116 Boston, MA 02109 


UNITED STATES DISTRICT COURT 


FOR THE 


DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE, 
PLAINTIFF, 
Ve 
NEW SEABURY CORP., et al., 


DEFENDANTS. 


‘Please enter my Appearance 


Civil Action No. 76-3190-S 


APPEARANCE ON BEHALF OF THE 
DEFENDANT, MARY JANE SHOOP 


on behalf of the defendant 


MARY JANE SHOOP, with respect to the above entitled action. 


Dated: November 3 1976 
Boston, Massachusetts 


mae Mary Jane Shoop, 
i} A 


70 Federal Street 
Boston, Mass. 02110 
(617) 482-2311 


E) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 


CIVIL ACTION 
NO. 76-3190-S 


MASHPEE/TRLBE 


Plaintif naenvmor 


V. 


1131 


NEW SEABURY CORP., et ad 
Defendants E 
ec Cry 


wo | 
OPPOSITION TO PLAINTIFÉYXS v 


MOTION FOR CLASS CERTIFICÉTIONT 
———á———— gd Ó—á— & j 
or m 


Defendant Manuel Beckwith hereby opposes Plaintiff's Motion 


for Class Certification served October 21, 1976. 


By his attorney, 


l jj 


eae "^ Lis 
Allan R. Rosenberg 
Putnam, Bell and Russell 

93 State Street 

Boston, Massachusetts 02109 
(617) 723-3131 


CERTIFICATE OF SERVICE 


I hereby certify that I served the within Opposition to 
Plaintiff's Motion for Class Certification on the attorney for 
plaintiff by mailing a copy of same to Barry A. Mapgolin; .E&q.5 
at 364 Boylston Street, Second Floor, Boston, Massachusetts 02116, 
by regular U.S. mail, postage prepaid, this second day of November 


1976. 
bri 
m P AA 


Allan R. Rosénberg 


TCIPE 


UNITED STATES DISTRICT COURT - JFrFILE 
FOR THE DISTRICT OF MASSACHUSETTS ia 

Nu ? | 03 PH°76 

STRICT COURT 
HiSTRICT OF MASS. 


MASHPEE TRIBE, 
Plaintiff, 


CIVIL ACTION NO. 76-3190-—8 


NEW SEABURY CORP., et al., 
Defendants. 


LJ 
— C — A — Sá 


9 
REQUEST FOR ORAL ARGUMENT N vt 3 


Pursuant to Rule 12(c), Defendant Bridges requests oral 
argument on his opposition to Plaintiff's Motion for Class 
Certification. Defendant Bridges believes that no more than 
one (1) hour will be necessary for the parties to be heard. 


FRANCIS X. BELLOTTI 
ATTORNEY GENERAL 


Assistant Attorney General 


One Ashburton Place, Room 2019 
Boston, Massachusetts 02108 
Tel.: 727-1091 


AE Lud 


rod 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE, 
Plaintiff, 


CIVIL ACTION NO. 76-3190-S 


NEW SEABURY CORP., et al., 
Defendants. 


. 


OPPOSITION TO PLAINTIFF'S MOTION FOR 
CLASS CERTIFICATION 


Pursuant to Rule 12(a)(2) of the Local Rules of this Court, 
Colton H. Bridges, Director of the Division of Fisheries and 
Wildlife of the Commonwealth of Massachusetts, by his attorney, 
the Attorney General of the Commonwealth, hereby opposes Plaintiff's 
Motion for Class Certification. 

Defendant Bridges is a nominal defendant and this action 
is in fact against the Commonwealth since plaintiff is seeking 
possession of land owned by the Commonwealth. Defendant Bridges 
and the Commonwealth do not generally oppose the certification 
of this action as a defendants' class action, but do oppose the proposed 
Order of class certification for the following reasons: 

(1) There exists a potential conflict between the interests 
represented by the proposed class representatives and the proposed 
lead counsel on the one hand, and Defendant Bridges and the 


Commonwealth on the other hand. 


eo e : ï 


Spe 


(2) There are available to Defendant Bridges and the 
Commonwealth possible defenses which are not available to the 
proposed class representatives, the complete presentation of 
which may well require active participation as a party through- 
out the litigation. 

(3) Defendant Bridges and the Commonwealth are represented 
by the Attorney General of the Commonwealth who is statutorily 
obligated to represent the Commonwealth and its officers in legal 
proceedings commenced against them. Plaintiff proposes that this 
Court override the statutory obligations of the Attorney General by 
requiring him to participate in litigation over which he has no 
control and by transferring his responsibility of defending the 
interests of Defendant Bridges and the Commonwealth to an 
attorney who is not subject to the direction or control of the 
Attorney General. 

Defendant Bridges requests leave to submit a memorandum 


in support of this opposition on or before November 10, 1976. 


Dated: November 1, 1976 FRANCIS X. BELLOTTI 
ATTORNEY GENERAL 


Denzil McKenzie > 
Assistant Attorney General 


One Ashburton Place, Room 2019 
Boston, Massachusetts 02108 
Tel.: 727-1031 


e eo : = ý 


CERTIFICATE OF SERVICE 


I, Andrew J. McElaney, Jr., certify that on November 1, 
1976, I caused copies of the within Opposition and the Request for 


Oral Argument to be mailed, postage prepaid, to the following: 


Barry A. Margolin, Esquire 
Native American Rights Fund 
364 Boylston Street, 2nd Floor 
Boston, Massachusetts 02166 
Attorney for Plaintiff 


James D. St. Clair, Esquire 

Hale & Dorr 

28 State Street 

Boston, Massachusetts 02109 

Attorney for Town of Mashpee, 

Maurice A. Cooper and John D. Ferguson 


Selma R. Rollins, Esquire 

Rollins, Rollins & Fox 

1300 Boylston Street 

Brookline, Massachusetts 02167 
Attorney for New Seabury Corp., 

New Seabury Conveyancing Corp., and 
Flelds- Point Manufacturing Corp. 


Thomas J. Urmy, Jr., Esquire 
Warner & Stackpole 

28 State Street 

Boston, Massachusetts 02109 
Attorney for First Pennsylvania 
Mortgage Trust. 


Sumner Babcock, Esquire 

Bingham, Dana & Gould 

100 Federal Street 

Boston, Massachusetts 02110 
Attorney for Leonard W. Peck and 
Margaret Peck 


Thomas Otis, Esquire 

Vance, Sanders & Co. 

l Beacon Street 

Boston, Massachusetts 02108 

Attorney for Thomas Otis, William M. 

Atwood, Russell Makepeace, and Maurice Makepeace. 


Andrew J McElaney, J 
Assistant Attorney General 


ya 
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“IICT COURT 
RICT OF MASS. 


UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 


MAX Mete gu MM ue EUN ge odes cn elc eU 


MASHPEE TRIBE, 
Plaintiff 
Vi CIVIL ACTION 


NO. 76-3190-S 
TOWN OF MASHPEE, ET AL, 


Defendants 


XO e ook ob ob ob OR ob ob oc 


CO Tee Mile Tui E e atk nt ee Ae es s ese Ku ow X 


OPPOSITION TO MOTION 


EE ae " 


The defendants, Trustees of Reservation, and The First 
National Bank of Boston et al, as Executor of the Estate of 
Frank F. Savage, oppose the plaintiff's motion for class 


certification. 


By their attorneys, 


j 


" cora Co. d EPEAT 


Richard W. Renehan 


EAT Ki ^g à a AMAT 


Hill & Barlow 


225 Eranklin Street 
Boston, Massachusetts 02110 
423-6200 


MORRIS KIRSNER 
89 State Street 
Boston, Mass. 02109 


IN ws 
* i^g 


UNITED STATES DISTRICT COURT - Tm 
FOR THE UCT 29. | p Pu 
DISTRICT OF MASSACHUSETTS " I 
nic visi RICT j 
MASHPEE TRIBE, ) 
Plaintiff ) 
) 
vs. ) Civil Action No. 76-3190-S 
) 
TOWN OF MASHPEE, ET AL. ) 
Defendants ) 
APPEARANCE Rr 


Q 


Kindly enter my appearance in the above 


action as Attorney for the Defendant, Town of Mashpee. 


MORRIS KIRSNER 
89 State Street 
Boston, Mass. 02109 
523-3316 


RICHARD BANCROFT Putnam, Bell & Russell Attorneys at Law 

WILLIAM B. SLEIGH, JR. 53 State Street 

HOWARD S. WHITESIDE | Boston, Massachusetts 02109 
ALLAN R. ROSENBERG : ES (617) 723-3131 

JOHN G. VAN DUSEN IN CLERK'S FFICE Cable: Puttenham 

JOHN G. SERINO ! 

ALEXANDER WHITESIDE, II UC] ? 1 £ 03 Pu '76 Md a $a — 

JOSHUA J. VERNAGLIA, JR. 


ocvapel GRUN ore 


George F. McGrath, Clerk MNPVTTEN 
United States District Court A AO AS 
U.S. Post Office and Courthouse s 
Boston, Massachusetts 02109 


Re: Mashpee Tribe v. Manuel Beckwith, et al 
Civil Action No, 76-3190-S ^ ` 


Dear Sir: 


Please enter my appearance as representing 
Manuel Beckwith in the above-entitled case. 


Sincerely, 


7A ES 


llan R. Rosenberg 


ARR:jds 


ce; Barry Margolin, Esg- 


MASHPEE TRIBE, 


NEW SEABURY CORP., et al., 


IN THE UNITED STATES) DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 


PLAINTIFF 


Vie Civil Action No. 76-3190-S 


DEFENDANTS. 


ANSWER OF THE DEFENDANT 


GREAT RIVER CORP. 


The Defendant has insufficient knowledge or information to 
form a belief as to the truth of the averments in 
Paragraphs 1 through 5 of the Complaint. 

Answering to Paragraph 6 of said Complaint, the Defendant 
admits to asserting an interest in certain lands in 
Mashpee, but denies the Plaintiff's right of possession of 
the same. 

The Defendant has insufficient knowledge or information 

to form a belief as to the truth of the averments in 
Paragraphs 8 through 19 of the Complaint. 

Answering to Paragraph 51 of the Complaint, the Defendant 
admits that it is the owner of record of numerous lots in 
Mashpee, but states that it has no knowledge as to whether 
the lot numbers set forth by the Plaintiff are correct. 
Answering to Paragraph 112, the Defendant denies that the 
Plaintiff has any right of title or possession in and to 


any of the land standing in the name of the Defendant. 


WHEREFORE, said Defendant prays that this Court: 


Order that this Complaint be dismissed as against said 


Defendant. 

2i. Order that the Plaintiff's claim to title and/or right 
of possession in the lands of the said Defendant, be 
denied. 

3. Award the Defendant costs of this action, as the same 
may be applicable to it. 

4. Award such other and further relief as to this Court 


shall be deemed meet and proper. 


Dated: Newton, Massachusetts 
October 20, 1976 


GREAT RIVER CORP. 


By its Attorney 


WILLIAM M. NOBLE, JR. 
1357 Washington Street 
West Newton, Ma. 02165 
(617) 244-8869 


Commonwealth of Massarhusetts 


IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
MASSACHUSETTS 


MASHPEE TRIBE, 
PLAINTIFF 


DEFENDANTS 


ANSWER OF THE DEFENDANT 


VS. 
NEW SEABURY CORP., et al, 
GREAT RIVER CORP. 


WILLIAM M. NOBLE, JR. 
1357 WASHINGTON STREET 


WEST NEWTON, MASS. 02165 
617 - 244-8869 


FROM THE OFFICE OF 


EE = 


MYCOCK, KILROY 
& GREEN 
ATTORNEYS AT LAW 
171 MAIN STREET 
HYANNIS, MASS. 02601 


TEL. (617) 771-5070 


E @ 


UNITED STATES DISTRICT COURT 


FOR THE 


DISTRICT OF MASSACHUSETTS 
Civil Action File No. 76-3190 
-S 


GR ke Me See EUR MASS. ^ k k*k k x 
MASHPEE TRIBE, 
Plaintiff 
Ws ANSWER OF THE DEFENDANT, 
PEMBERTON WHITCOMB 
NEW SEABURY CORP., et als., 


Defendants 
de We ccce Merit. ales Rapes ect Ue e se eoe 


o OR OR GR GR He HF 


l. The defendant admits that the plaintiff's action is a 
defendant class action. The defendant admits that all 
defendants are being sued individually and on behalf of all 
similarly situated persons pursuant to Rule 23 of the Federal 
Rules of Civil Procedure. The defendant denies the remainder 
of plaintiff's allegations contained in Paragraph 1 of its 
complaint. 


2. The defendant admits all allegations of Paragraph 2 of 
plaintiff's complaint. 


3. The defendant denies all allegations of Paragraph 3 of 
plaintiff's complaint. 


4. The defendant is without knowledge or information 
sufficient to form a belief as to the truth or accuracy of the 
allegations contained in Paragraph 4 of plaintiff's complaint. 


5. The defendant denies all allegations of Paragraph 5 of 
plaintiff's complaint. 


6. The defendant admits that that part of Paragraph 6 of 
plaintiff's complaint which alleges that the defendant asserts 
an interest in certain lands in Mashpee and Sandwich. The 
defendant denies the remaining allegations of Paragraph 6 of 
plaintiff's complaint. 


7. The defendant denies all allegations of Paragraph 7 
of plaintiff's complaint. 


8. The defendant denies the allegation of Paragraph 8 of 
plaintiff's complaint that all relevant questions of law and 
fact are common to the said class of defendants and that the 
defenses of named representative parties are typical of the 


" a 
d 
Ej 


defenses of the said class of defendants. The defendant is 
without knowledge or information sufficient to form a belief 
as to the truth or accuracy of the remaining allegations 
contained in Paragraph 8 of plaintiff's complaint. 


9. The defendant is without knowledge or information 
sufficient to form a belief as to the truth or accuracy of the 
allegations contained in Paragraphs 9 and 10 of plaintiff's 
complaint. 


10. The defendant admits that 25 U.S.C. 177 does provide in 
part the wording as alleged by the plaintiff in Parcraph 11 of 
its complaint. The defendant admits that the act is referred 
to as the "non-intercourse act". The defendant denies the 
remaining allegations of Paragraph ll of plaintiff's complaint. 


ll. The defendant is without knowledge or information 
sufficient to form a belief as to the truth or accuracy of 
the allegations contained within Paragraphs 12, 13, 14, 15, 16, 
17, 18, 19 and Paragraphs 20 through 112 of plaintiff's 
complaint, inclusive, excluding therefrom only Paragraphs 81, 
88 and 107, the allegations of which the defendant admits. 


12: :.And further answering, the defendant states that there 
has never been ^ there is not now a group of people which has 
been known as the Mashpee Tribe, Mashpee Wampanoag, Marshpee, 
Massippee,Mashpa, Mashpea, and South Sea tribe or Indians. 


13. If there ever was a tribe known by any of the names 
above recited, it has long since ceased to exist, its last 
surviving member has been dead for many years, and none of those 
who claim membership in the plaintiff tribe are ancestorily 
related to now-deceased members of the tribe. As such, the 
plaintiff and its members have no standing to claim the 
protection of 25 U.S.C. 177. 


14. The said statute under which the plaintiff claims 
relief is unconstitutional on its face and is unconstitutional 
as applied to the facts of the case at bar. 


15. The plaintiff and its members are guilty of laches and 
are thereby barred from recovery. 


16. If there ever was title in the plaintiff or its members, 
they have been divested of that title by adverse possession in 
the defendants and the plaintiff and its members are thereby 
barred from recovery. 


17. The plaintiff and its members have no standing of their 
own right to claim the protection of 25 U.S.C. 177. 


18. The plaintiff and its members have failed to join 
MYCOCK, KILROY an indispensable party as party plaintiff namely, the United 
& GREEN States of America. 


ATTORNEYS AT LAW 
171 MAIN STREET -2- 
HYANNIS, MASS. 02601 


TEL. (617) 771-5070 


MYCOCK, KILROY 
& GREEN 
ATTORNEYS AT LAW 
171 MAIN STREET 
HYANNIS, MASS. 02601 


TEL. (617) 771-5070 


19. The plaintiff and its members have failed to state the 
claim upon which relief can be granted. 


20. The plaintiff and its members or their ancestors 
have been paid in full for property now owned by the defendant 
and the plaintiff is thereby estopped to assert title or other 
interest in the land against the defendant. 


21. The defendant's chain of title to the property which is, 
in part, the subject of this action stems directly from 
original members of the Mashpee tribe or direct decedents 
therefrom. The property was conveyed without restriction and 
the defendant holds good title to said property under the 
laws and constitutions of the Commonwealth of Massachusetts 
and the United States of America. 


Defendant, PEMBERTON WHITCOMB 
By his attorneys 
MYCOCK, KILROY & GREEN 

\ 


A Qu Qo. M A6 
"Charles S. McLaughlin, 
171 Main Street - P.O. Box 148 
Hyannis, MA 02601 

(617) 771-5070 


OCTOBER 22, 1976 
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MASHPEE (TRIBE ,MASS. 
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ANSWER OF THE DEFENDANT, 
GEORGE E. PRIESTON 


«M 


NEW SEABURY CORP., et als., 


Defendants 
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1. The defendant admits that the plaintiff's action is a 
defendant class action. The defendant admits that all 
defendants are being sued individually and on behalf of all 
similarly situated persons pursuant to Rule 23 of the Federal 
Rules of Civil Procedure. The defendant denies the remainder 
of plaintiff's allegations contained in Paragraph 1 of its 
complaint. 


2. The defendant admits all allegations of Paragraph 2 of 
plaintiff's complaint. 


3. The defendant denies all allegations of Paragraph 3 of 
plaintiff's complaint. 


4. The defendant is without knowledge or information 
sufficient to form a belief as to the truth or accuracy of the 
gucustions contained in Paragraph 4 of plaintiff's complaint. 


e The defendant denies all allegations of Paragraph D. «E 
plaintiff's complaint. 


6. The defendant admits that that part of Paragraph 6 of 
plaintiff's complaint which alleges that the defendant asserts 
an interest in certain lands in Mashpee and Sandwich. The 
defendant denies the remaining allegations, of Paragraph 6 of 
mlaintiff's complaint. 


7. The defendant denies all allegations of Paragraph 7 
of mlaintiff!s complaint. 


8. The defendant denies the allegation of Paragraph 8 of 
plaintiff's complaint that all relevant questions of law and 
MYCOCK, KILROY fact are common to the said class of defendants and that the 
& GREEN defenses of named representative parties are typical of the 
ATTORNEYS AT LAW 
171 MAIN STREET 
HYANNIS, MASS. O2601 


TEL. (617) 771-5070 
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“defenses of the said class of defendants. The defendant is 


9. The defendant is without knowledge or information 
sufficient to form a belief as to the: truth or accuracy of the 
allegations contained in Paragraphs 9 and 10 of plaintiff's 
complaint. 


l0. The defendant admits that 250.898.052" 177 dees provide in 
part the wording as alleged by the plaintiff in Pargraph 11 of 
its complaint. The defendant admits that the act is referred 
to as the "non-intercourse act". The defendant denies the 
remaining allegations of Paragraph ll of plaintiff's complaint. 


ll. The defendant is without knowledge or information 
sufficient to form a belief as to the truth or accuracy of 
the allegations contained within Paragraphs 135. 13, 14,:154,.316, 
17,198, 19 and Paragraphs 20 through 112 of plaintiff's 
complaint, inclusive, excluding therefrom only Paragraphs 81, 
88 and 107, the allegations of which the defendant admits. 


ln And further answering, the defendant states that there 
has never beer “there is not now a group of people which has 
been known as the Mashpee Tribe, Mashpee Wampanoag, Marshpee, 
Massippee,Mashpa, Mashpea, and South Sea tribe or Indians. 


13. If there ever was a tribe known by any of the names 
above recited, it has long since ceased to exist, its, Fast 
surviving member has been dead for many years, and none of those 
who claim membership in the plaintiff tribe are ancestorily 
related to now-deceased members of the tribe. As.such, the 
plaintiff and its members have no standing to claim the 
protection of 25 U.S.C. 177. 


14. The said statute under which the plaintiff claims 
relief is unconstitutional on its face and is unconstitutional 
as applied to the facts of the case at bar. 


l5. The plaintiff and its members are guilty of laches and 
are thereby barred from recovery. 


l6. If there ever was title in the plaintiff or its members, 
they have been divested of that title by adverse possession in 
the defendants and the plaintiff and its members are thereby 
barred from recovery. 


17. The plaintiff and its members have no standing of their 
own right to claim the protection of.25 0.8.60 127 


18. The plaintiff and its members have failed to join 
an indispensable party as party plaintiff namely, the United 
States of America. 


-—— 


19. The plaintiff and its members have failed to state the 
claim upon which relief can be granted. 


20. The plaintiff and its members or their ancestors 
have been paid in full for property now owned by the defendant 
and the plaintiff is thereby estopped to assert title or other 
interest in the land against the defendant. 


21. The defendant's chain of title to the property which is, 
in part, the subject of this action stems directly from 
original members of the Mashpee tribe or direct decedents 
therefrom. The property was conveyed without restriction and 
the defendant holds good title to said property under the 
laws and constitutions of the Commonwealth of Massachusetts 
and the United States of America. 


Defendant, GEORGE E. PRIESTON 
By his attorneys, 
MYCOCK, KILROY & GREEN 


Charles St McLaughlin, 
171 Main Street.- P.O. 
Hyannis, MA 02601 
(617) 771-5070 


OCTOBER 22, 1976 
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MASHPEE TRIBE, 
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Please enter our Appearance on behalf of the defendant 
George E. Prieston, with respect to the above-entitled action. 
Defendant, 


By his attorneys, 
MYCOCK, KILROY & GREEN 


171 Main Street- PO. Box 148 
Hyannis, MA 02601 
(617) 771-5070 


OCTOBER 22, 1976 


MYCOCK, KILROY 
& GREEN 
ATTORNEYS AT LAW 
171 MAIN STREET 
HYANNIS, MASS. 02601 


TEL. (617) 771-5070 
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NEW SEABURY CORP., et als., 


Defendants 
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1. The defendant admits that the plaintiff's action is a 
defendant class action. The defendant admits that all 
defendants are being sued individually and on behalf of all 
similarly situated persons pursuant to Rule 23 of the Federal 


Rules of Civil Procedure. The defendant denies the remainder 
of plaintiff's allegations contained in Paragraph 1 of its 
complaint. 


2. The defendant admits all allegations of Paragraph 2 of 
plaintiff's complaint. 


3. The defendant denies all allegations of Paragraph 3 of 
plaintiff's complaint. 


4. The defendant is without knowledge or information 
sufficient to form a belief as to the truth or accuracy of the 
allegations contained in Paragraph 4 of plaintiff's complaint. 


5. The defendant denies all allegations of Paragraph 5 of 
plaintiff's complaint. 


6. The defendant admits that that part of Paragraph 6 of 
plaintiff's complaint which alleges that the defendant asserts 
an interest in certain lands in Mashpee and Sandwich. The 
defendant denies the remaining allegations of Paragraph 6 of 
plaintiffs complaint. 


7. The defendant denies all allegations of Paragraph * 
of plaintifi's complaint. 


8. The defendant denies the allegation of Paragraph 8 of 

plaintiff's complaint that all relevant questions of law and 

MYCOCK, KILROY fact are common to the said class of defendants and that the 

& GREEN defenses of named representative parties are typical of the 
ATTORNEYS AT LAW 
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171 MAIN STREET 
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defenses of the said class of pace ae The defendant is 
without knowledge or information sufficient to form a belief 
as to the truth or accuracy of the remaining allegations 
contained in Paragraph 8 of plaintiff's complaint. 


9. The defendant is without knowledge or information 
sufficient to form a belief as to the truth or accuracy of the 
allegations contained in Paragraphs 9 and 10 of plaintiff's 
complaint. 


10. The defendant admits that 25 U.S.C. 177 does provide in 
part the wording as alleged by the plaintiff in Pargraph 11 of 
its complaint. The defendant admits that the act is referred 
to as the "non-intercourse act". The defendant denies the 
remaining allegations of Paragraph ll of plaintiff's complaint. 


ll. The defendant is without knowledge or information 
sufficient to form a belief as to the truth or accuracy of 


the allegations contained within Paragraphs 12, 13, 14, 15, 16, 


17, 18, 19 and .Paragraphs 20 thróugh. 112 of plaintiff'$ 
complaint, inclusive, excluding therefrom only Paragraphs 81, 
88 and 107, the allegations of which the defendant admits. 


L2. And further answering, the defendant states that there 
has never beer! "there is not now a group of people which has 
been known as the Mashpee Tribe, Mashpee Wampanoag, Marshpee, 
Massippee,Mashpa, Mashpea, and South Sea tribe or Indians. 


13. If there ever was a tribe known by any of the names 
above recited, it has long since ceased to exist, its last 


surviving member has been dead for many years, and none of those 


who claim membership in the plaintiff tribe are ancestorily 
related to now-deceased members of the tribe. As such, the 
plaintiff and its members have no standing to claim the 
protection of; 25, 0.8.C. 177, 


14. The said statute under which the plaintiff claims 
relief is unconstitutional on its face and is unconstitutional 
as applied to the facts of the case at bar. 


15. The plaintiff and its members are guilty of laches and 
are thereby barred from recovery. 


16. If there ever was title in the plaintiff or its members, 
they have been divested of that title by adverse possession in 
the defendants and the plaintiff and its members are thereby 
barred from recovery. 


17. The plaintiff and its members have no standing of their 
own right to claim the protection of 25 U.$,C. 177. 


18. The plaintiff and its members have failed to join 
an indispensable party as party plaintiff namely, the United 
States of America. 
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19. The plaintiff and its members have failed to state the 
claim upon which relief can be granted. 


20. The plaintiff and its members or their ancestors 
have been paid in full for property now owned by the defendant 
and the plaintiff is thereby estopped to assert title or other 
interest in the land against the defendant. 


21. The defendant's chain of title to the property which is, 
in part, the subject of this action stems directly from 
original members of the Mashpee tribe or direct decedents 
therefrom. The property was conveyed without restriction and 
the defendant holds good title to said property under the 
laws and constitutions of the Commonwealth of Massachusetts 
and the United States of America. 


Defendant, SEA-LAKE CORPORATION 
By its attorneys, 
MYCOCK, KILROY & GREEN 


N 


Charles S cLaughlin, 
171 Main Street - P.O.~Box 148 
Hyannis, MA 02601 

(617) 771-5070 


OCTOBER 22, 1976 
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MASHPEE TRIBE, 

Plaintiff 

APPEARANCE ON BEHALF OF 
THE DEFENDANT, SEA-LAKE 
CORPORATION 


V. 


NEW SEABURY CORP., ET ALS., 


Defendants 
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Please enter our Appearance on behalf of the defendant, 
Sea-Lake Corporation, with respect to the above-entitled 


action. 
Defendant, 
By its attorneys, 
MYCOCK, KILROY & GREEN 


171 Main Street-P.O. Box 148 
Hyannis, MA 02601 
(617) 771-5070 


OCTOBER 22, 1976 


MYCOCK, KILROY 
& GREEN 
ATTORNEYS AT LAW 
171 MAIN STREET 
HYANNIS, MASS. 02601 


TEL. (617) 771-5070 
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45 7" UNITED STATES DISTRICT COURT 
FOR THE 


DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE, 

Plaintiff 
ANSWER OF THE 
DEFENDANT, HERBERT 
LEMELMAN, INDIVIDUALL 
AND AS TRUSTEE OF 
CAPE LAND TRUST 


VS. 


NEW SEABURY CORP. ET AL 
Defendants 
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l. The Defendant, HERBERT LEMELMAN, 
individually and as Trustee of CAPE LAND TRUST, 
respectfully states that the allegations contained in 
Paragraphs 1, 2, 3 and 4 are not susceptible to an 
affirmative pleading, and, therefore, the said Defendant 
neither admits nor denies same. 

2. The said Defendant is without knowledge as 
to whether or not the Plaintiff is, in fact, a Tribe 
within the meaning of any authority relied upon by the 
Plaintiff in its claim and calls upon the Plaintiff to 
Specifically prove same at trial. 

3. The said Defendant specifically denies 
that he is keeping the Plaintiff out of possession of 
any land which is the subject matter of this litigation, 
and further denies the validity of any interest that the 


Plaintiff claims in said land. 


CIVIL ACTION #76-3190+S 


4. The said Defendant admits that he has been 
sued individually, and further answering, states that 
the allegation that he is being sued as a representative 
on behalf of all other persons who are not members of 
the Mashpee Tribe, and who assert any interest in any 
portion of the subject land, is a conclusion of law not 
susceptible to an affirmative pleading, and, therefore, 
the said Defendant neither admits nor denies same. 

5. The said Defendant is without knowledge as 
to the allegations contained in Paragraphs 9 and 10 of 
the Complaint, and, therefore, neither admits nor denies 
same. 

6. The said Defendant states that the 
allegations contained in Paragraph 11 of the Complaint 
are merely a recitation of alleged statutory authority, 
and as such, are conclusions of law not susceptible to 
an affirmative pleading, and, therefore, the said 
Defendant neither admits nor denies same. 

7. The said Defendant denies the allegations 
contained in Paragraphs 12 through 19 of the Complaint. 

8. The said Defendant is without knowledge as 
to the allegations contained in Paragraphs 20 through 61 
and allegations contained in Paragraphs 63 through 111, 
of the Complaint, and, therefore, neither admits nor 


denies same. 


9. The said Defendant admits that he is the 
owner, as Trustee of CAPE LAND TRUST, of the parcel 
described in Paragraph 62 of the Complaint. 

10. The Defendant, HERBERT LEMELMAN, as 
Trustee of CAPE LAND TRUST, further states that he is 
the valid owner of a fee simple interest in the real 
property in question, and that his ownership is superior 
to any claim raised by the Plaintiff herein. 

1l. The Defendant, HERBERT LEMELMAN, as 
Trustee of CAPE LAND TRUST, further states that this 
Complaint has not been brought within the time allowed 
by law, and therefore, should not be recognized by this 
Honorable Court. 

12. And further answering, the Defendant, 
HERBERT LEMELMAN, as Trustee of CAPE LAND TRUST, states, 
on information and belief, that the Plaintiff has had 
opportunity for many years to raise the issues alleged 
in this Complaint, and that it has failed to do so. As 
a matter of substantial justice and equity, the 
Plaintiff's claims should be denied by this Honorable 
Court. 


By his attorney, 


/ 


Géorge Leméiman 
LEMELMAN & BAKER 
11 Beacon Street 
Boston, MA 02108 
227-5400 


CERTIFICATE OF SERVICE 


I, GEORGE LEMELMAN, Attorney for the Defendant 
HERBERT LEMELMAN, as Trustee of CAPE LAND TRUST, hereby 
certify ‘that on October 21, 19764, Ll served a copy of, the 
within ANSWER OF THE DEFENDANT, HERBERT LEMELMAN, 
INDIVIDUALLY AND AS TRUSTEE OF CAPE LAND TRUST by 
mailing a copy thereof, postage prepaid, to Barry A. 
Margolin, Esq., Native American Rights Fund, 
364 Boylston Street, 2nd Floor, Boston, MA 02116, 


Attorney for the Plaintiff. 


11 Beacén Street 
Boston, MA 02108 
227-5400 
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ANSWER OF DEFENDANTS, ROBERT R. 
vs. McNUTT, JR., AND GRACE C. McNUTT 


NEW SEABURY CORP., ET ALS 
Defendants 
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The Defendants, Robert R. McNutt, Jr., and Grace C. 


McNutt, answer the Complaint of the Plaintiff as follows: 


1. As to paragraphs numbered 1, 2, 4, 8, 13, 14 and 15, 
the Defendants are without sufficient knowledge, belief or informa- 
tion to admit or deny the allegations contained in said paragraphs 
and call upon the Plaintiff to prove same. 

2. As to paragraph numbered 3, the Defendants deny that 
the Plaintiff's claim arises as set forth therein. 

3. As to paragraph numbered 5, the Defendants deny that 
the Plaintiff is a "tribe" of Wampanoag Indians as so described 
and further deny that the Plaintiff conducts its business as so 
alleged nor that it has a duly constituted governing body. 

4. As to paragraph numbered 6, the Defendants, on 
behalf of themselves, admit the allegations contained therein. 

5. As to paragraph numbered 7, the Defendants deny that 
they are representatives as alleged therein. 

6. As to paragraph numbered 9, the Defendants deny the 
allegations contained therein. 

7. As to paragraph numbered 10, the Defendants deny the 


allegations contained therein. 


8. As to paragraph numbered 11, the cited U.S.C. and 
other acts and statutes will speak for themselves. 

9. As to paragraph numbered 12, the Defendants deny the 
allegations contained therein. 

10. As to paragraph numbered 16, the cited "Indian Non- 
intercourse Act" will speak for itself. 

ll. As to paragraph numbered 17, the Defendants deny the 
allegations contained therein. 

12. As to paragraph numbered 18, the Defendants deny the 
allegations contained therein. 

13. Paragraph numbered 19 is not applicable. 

14. As to paragraph numbered 68, the Defendants allege 
that they claim and own lands in addition that are set forth 
therein that are situated in the Town of Mashpee. 

15. As to paragraphs numbered 20 thru 111, excluding 
paragraph numbered 68, the Defendants do not answer as they have 
no knowledge of same. 

16. As to paragraph numbered 112, the Defendants claim 
and own certain lands in the Town of Mashpee and deny that they 
kept or are keeping the Plaintiff out of possession of same in 
violation of the cited code or any other codes, laws, statutes or 
acts. 

FIRST DEFENSE 

The Plaintiff is guilty of laches in that the within 
action was not timely brought. 

SECOND DEFENSE 


The Plaintiff has failed to bring the within action 


within the time provided by law and can now not maintain this 
action. 
THIRD DEFENSE 

The Defendants state that they and their predecessors in 
interest have openly, notoriously, adversely, exclusively and 
continuously used and occupied the land in question against all 
claimants for a period of time in excess of that required by law 
necessary or required to establish and vest title in the said 
Defendants. 

Wherefore the Defendants move that the within action be 
dismissed against them, judgment entered in their favor, together 
with costs and attorneys fees. 


By their Attorney, 


MANUEL Z. SHE 
73 Tremont Street 
Boston, MA 02108 
227-2581 


CERTIFICATE OF SERVICE 


I, Manuel Z. Sherman, attorney for the Defendants, Robert 
R. McNutt, Jr., and Grace C. McNutt, hereby certify that on this 
21st day of October, 1976, I have served a copy of the foregoing 
Answer upon the Plaintiff by mailing the same, postage prepaid, 
to Barry A. Margolin, Esq., Native American Rights Fund, 
364 Boylston Street, Boston, MA 02116. 


EL Z. RMAN 
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UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE, ) 
) 
Plaintiff ) : 
V. ) C.A moo *7 oe S09 0-8" T 
) - 
TOWN OF MASHPEE, ET AL ) : 
) oe 
Defendants ) "Hog ed 
ineo ms => 
MEMORANDUM OF TOWN OF MASHPEE, ET AL sal Z3 qm 


IN SUPPORT OF MOTION: TO: DISMISS 


B: INTRODUCTION 

OnvAugust 23, 1976, the plüiàtütiffT, a group claiming to 
be the Mashpee Indian Tribe (hereinafter "plaintiff") filed this 
defendant elass aetion alleging a violation of the Indian 
Nonintercourse Act, 25 U.S.C. §177 (1963), naming the Town of 
Mashpee and numerous private non-Indian title holders as repre- 
sentatives of the class (hereinafter "defendants"). The plaintiff 
demanded that it be restored to immediate possession of all 
lands except "any portion of the subject land which [constitutes ] 
the actual site of the principal place of residence of any 
individual". As to those parcels occupied by the putative 
defendant class, the plaintiff prayed that those remaining in 
possession be required to pay to the plaintiff the fair rental 


value in perpetuity. 


* 


3 . 
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The Court's jurisddétion has been invoked pursuant to 
20 U.9.0, $$ 1331, 1337, with an-amount in controversy claimed .tb5 
exceed $10,000.00, exclusive of interest and costs, with respect 
to each defendant... The plaintiff's claim. for relief is said. to 
arise under 25 U.S.C. $177, the so-called Indian Nonintercourse 
Aet passed by the first United States Congress in 1790. 

The motion to dismiss filed herewith by the defendants 
Town of Mashpee, et al (the "Town") rests upon three separate 
and^distinet grounds. The Town says thatit 1S entitled to a 
Judgment of dismissal in its» favor undérvahy of.these three 
grounds. These grounds are the failure of the complaint to state 
d eause of action; F.R.C.P.. I2(b) Cope amore - £6. Joins the! United 
states of America as an indispensable party plaintiff, F.R.C.P. 
TADIC) pand F.R.C.P. 19; and; failure: t5 Join the Commonwealth 
of Massachusetts as an indispensable party plaintiff, FTR.C.P. 


T T andam. R: CL P. 19; 


T ARGUMENT 
A. TARS. COURT MAY NOT ADJUDICATE "A CLAIMS BY A GROUP OPE INDIANS 
WHICH HAS NOT BEEN RECOGNIZED AS A “TRIBE" BY CONGRESS OR 
ITS DELEGATE BECAUSE TO DO SO WOULD REQUIRE INQUIRY INTO A 
NON-JUSTICIABLE MATTER. 

The plaintiff's complaint should be dismissed in the first 
instance because it has not stated a claim upon which relief may 
be granted. Plaintiff has not stated à Justictlable cause of 
action here because it has not pleaded that it is recognized 


as a tribe either by Congress or its, delegate’... Absent. such recog- 


nition plaintiff may not be heard by: This Court Tor. to do so 


n D 
* 
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would involve the Court in ‘adjudication of a political and, therefore, 
non-justiciable matter. 

The plaintiff chose to sue as a "tribe" rather than as 
a group of individuals of asserted "Indian" ancestry. Having 
made this choice, the plaintiff is confronted with a two-tiered 
test:t 

l. It must first demonstrate that the group 

constitutes a sovereign "tribe" in the 
légal and political sense. 

2. It must then produce competent evidence 
that the group presently is a "tribe" as 
that term is used in the Indian Non- 
intercourse Act.25 U.S.C. $177 (1963).* 

Only the first of these tests i1s' placed ‘in issue by this 
ESBOGIP..12(b)(6) Motion toDismiss. This requirement that. only 
a recognized sovereign can sue in federal court is one that is 
firmly entrenched in international law, Banco Nacional de Cuba 


Viseebatino, 376 UsS. 398, 409 (19645) (eiting The Penza, 2YTTXP 91, 


lTo demonstrate the distinction between the two tests, one 
can hypothesize a statute dealing with rights of a "foreign 
countey" $n United States counts... To bring suit, à. recently 
created African nation would first need to establish that the 
United States has recognized it as independent sovereign.  Assum- 
ing it. clears: this: hurdle, it must.stiil-establish that the veram 
"foreign country" as it is used im that statute, was intended. to 
eover African nations. 


2The Nonintercourse Act as now codified provides in 
pertinent part that: 

No purchase, erant /lease,-‘er sol her conveyance 
of lands, or of any: title or etaim thereto, from 
any- Indian nation or tribe: of (Indians: shall be 
of any validity in law or equity, unless the 
same be made by treaty or convention entered 
into pursuant to the Constitution. 


SDN UNESCO. SED MLO OS) s 


92-94 (1921)), the source of the principle embodied in the Non- 
intercourse Act. Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543 
(1823). See generally, Note, Indian Title: The Rights of 


American Natives in Lands They have Occupied Since Time Immemorial, 


1O75 3001. L. Rev. 655, 657259. ‘Im“thieiparticular case. 4t 1s 
a requirement that results from the semi-independent sovereign 
nature of Indian tribes: 

All these acts [dealing with Indian tribes] 

manifestly consider the several Indian 

nations as distinct’ poritita communities) 

having territorial boundries, within which 

their authority is exclusive 
Worcester v. Georgia, 31 U.S. (6 Pet.) 556-57 (1832) .3 Absent the 
unequivocal recognition of the plaintiff as such a legally and 


politically distinet entity, this Court 3s unable to adjudicate 


the .elaim:which the plaintiff has. placed. before it. 


l.. Only: Congress Or Its Deleeauc Has The Power To 
Designate A Group Of Indians As A Recognized 


The question of whether a tribe exists, in the legal or 
poldbdeal, as opposed to the anthropological sense, is one which 
is reserved exclusively to the Congressional branch of the federal 
government. U.S. Dept. of Interior, Federal Indian Law, 455 (1958). 
A court is, therefore, powerless to de$ignate any group, not 


otherwise recognized by Congress, as a tribe for to do so would 


3The sovereign character of Indian tribes is best evidenced 
by Artiele I, Section 8, Clauses 1 and 3, ofthe Constitution whieh 
group foreign nations, the States and Indian Tribes. ("The 
Congress shall have the power . . . to regulate Commerce with 
foreign Nations, and among the several States, and with Indian 
Tribes.) 


M Ne 


be to determine a "matter . . . considered unsuited to judicial 
inquiry of adjustment". Baker v. Carr, 269 U.S. 186, 196 (1962). 
(1866): 

[L]t is.the rule of this court to. follow 

the action of the Executive.and other 

Political Departments of the Government, 

whose more special duty it is to determine 

such affairs. If by them those Indians 

are recognized as a tribe, this court must 

do the same. 
10 G25 (3 Wabil«4pat 419. 

The principle was reaffirmed in United States v. 

Sands sl. 231 U.S., 28,46. (1913). In that case, the. Court held 
that Congress intendedccertain liquor restrictions to apply to 
the Pueblos; in doing so, it determined that the Pueblos were a 
group which Congress, by its consistent. and uniform course of 
conduct, had recognized as an Indian tribe entitled to its 
protection. This determination as to legal status was reserved 
to the legislative branch: 

[I]n respect of distinctly Indian communities 

the questions whether, to what extent, and 

for what time they shall be recognized and 

dealt with as dependent tribes requiring the 

guardianship and protection of the United 

States are to be determined by Congress, 

and not by the courts. 
291 HNS.cmt 45. 

In £he-leading case of Baker v. Carr, 369 U.S. 1986; 215 

(1962), the Court carefully distinguished the justiciable question 
of apportionment from the political question of the "status of 


Indian tribes". The Court stated that its deference to the 


"political departments" in the matter of determining whether 


certain Indians are recognized as a tribe is appropriate, both 
because the matter "reflects familiar atributes of political 
questions", citing Holliday, supra, and because there exists a 
unique element in the relation of the Indians to the United 
States marked by "peculiar and cardinal distinctions" which exist 
nowhere else. 369 U.S. at 215, citing The Cherokee Nation v. 
Gegmmta, 30 U.S. (5 Pet.) 1, 16, IT (1831). "See, Lone Wort vy. 
Hipobeoslk, 1.67 U.S. 553, 565.(1903)5 
The only alternative status cognizable in federal court 

for scenroup:of Indians; not otherwise federally recognized, is 
that of "treaty tribe". Significantly, designation as a treaty 
tribe has also been held to be a political question. 

The recognition of a tribe as a treaty 

party or as the political’ successor. in 

interest to a treaty party is a federal 

polities] guestron on whjen jst a iedera 

courts must follow the determination by 

the legislative or executive branch of 

the Federal Government. 
United States v. WaBhington, 384 F. Supp. 312, 400 (W.D. Wash. 
Lom onart d. 520 P. 20.676 (6th Cir.) I9) cert. denied, 123 Use. 


1086 (1976). 


The power to designate "tribes" is not without some 
judicial limitation; the Supreme Court has described judicial 
intervention as proper where it prevents "heedless extension" 
of thé description "tribe". "Baker Y, Carn, 5369 U.S. 156, 215-217 
(1962). Thus, if Congress attempted to bring a community of 
people within its powers by arbitrarily labelling them an Indian 
"tribe", a federal court could review and strike this determination. 


Totauereiting inoparty, U.BS. v. Sendeyaljmesr Ves 23, 46 (191375 
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In no ease, however, has a court attempted to grant federal 
recognition as.a "tribe" when neither Congress nor its delegate 
has previously done so for such an aetowowld be the adjudication 


Of apolitical question. See, Sioux IngdbaHs v. United States, 


277 U.S. 424, 437 (1928); Haile v. Saunooke, 246 F. 2d 293 (Ath 
QUECCOIg5T. 

Although the opinion in Joint "ribal Council ot the 
Passamaquoddy Tribe v. Morton, 388 F. Supp. 649 (N.D. Me. 1975), 
would appear to be in conflict with the rule of nonjusticiability 
discussed above, that court was confronted only with the narrow 
question of whether à group of Indians, stipulated by the parties 
to mea eriba": 300 H.' Supp. at 660.n::125,.wàs &."tefbe! as 
that term is used in the Nonintercourse Act...The court continually 
noted that it was dealing only with a question of interpreting 
legi&lative intent, 388 F. Supp. at 655, 664, and carefully 
distinguished the justiciable question ofastatutory construction 
before it from the nonjusticiable status issue raised in United 
cuBMEEL UE. Sandoval: 231 U.8..38.41913-*(0-— 399 FP. Supp. at 659. 
("The issue presented to the Supreme Court [in Sandoval] was not 
one of statutory construction... .") Having defined the issue 
in thts -iimited fashion, the court provided itself with a 
controversy it was capable of adjudicating. It then went on to 
holdvthat federal recognition, was not a sine gua non for treatment 
as a "tribe" within the Nonintercourse Act. 

The District Court in Passamaguoddy reached its holding 
only by failing to join and resolve the threshold issue of whether 
the Passamaquoddy Indians were a tribe as defined and recognized 


by Congress or 1ts delegate, and, therefore, entitled vo sue 


lack of respect due the Congressional and Executive branches 
condemned. in Baker v. Carr;./369 U.8;.1986, 217 (1962). 

To the extent that the broad language employed by the 
Passamaquoddy court appears to dispense with the condition 
precedent of recognized status, it is in direct conflict with the 
purpose underlying remedial statutes such as the Nonintercourse 
Act. As discussed above, the special treatment accorded Indian 
nations and tribes was predicated on their existence as semi- 
sovereign albeit existing physically within a greater sovereign, 
the United States. Worcester v. Georgia, 31 U.S. (6 Pet.) 556-57. 
Uníéed States v. Joseph, 94 U.S. 614,617 (1675). ("The tribes 
for whom the [Nonintercourse] Act was made, were those semi- 
indépendent tribes, whom our government has always recognized 
as exempt from our laws . . .") As sovereigns, these Indian 
nations are entitled to the same treatment accorded foreign 
nations by the federal courts; and standard international law 
would preclude suit by any sovereign without proper recognition 
by Congress or its delegate. See text,supra,at 3. Any 
departure from this requirement would constitute an unwarranted 
deviation from the rationale and principles underlying the 
Nonintercourse Act. Moreover, the efforts by the Passamaquoddy 
district court to limit those cases, such as U,5. V. Sandyyal, 
231 U.S. 28, 46 (1913), which explicitly commit determination 
of tribal status to.the political branches, of the government, 
denies the breadth and force of the language used in those 
decisions. 1 

The seminal ease in the development of the political 


question doctrine described the issue of determination of tribal 


e "e. o 

status to be one of the foremost examples of a nonjusticiable 
issue loo Baker v. Garr, 369 U.8. 196, 205) (1002). (the inquiry 
made by the district court in Passamaquoddy into the cultural, 
racial and anthropological existence of a "tribe"; into the 
sophistication of.the Indians; into. the tribe's degree of olvillie 
zation, and the extent of its community; involved resolving precise- 
ly the types of questions reserved to the political departments. 
S690 sc. at. 217.. Sueh an inquiry requiseés s judicial foray into 
an area without any "judicially discoverable and manageable standards" 
available; Id. A decision of recognition or non-recognatton of 
tribal status by Congress or its delegate is not intended to be 
merely instructive; rather, it stems from a basis Congressional 
policy determination of a kind clearly for nonjudicial discretion, 
since the whole power of regulating intercourse with Indian nations 
has been expressly reserved by Article I, Section 8 of the Constitu- 
tion to the Congress. Any attempt to limit the operation of this 
Constitutional provision by imposing unjustifiable Limitations orn the 
cases interpreting this Congressional power would be improper. 

The Court of Appeals in Jeinv Tribal Counci of ihe 
Pagsamaquoddy Tribe v. Morton, 528 F.2d 370 (list Cir. 1975), 
ruled only on those issues framed and argued in the district 
court based upon facts determined in that court. The only 
question directly relevant to the issue of recognition on which 
the Circuit Court rules was "(1) whether the Nonintercourse Act 
applideswto ithe Pàssámsquoddy tribe Gg 195/520 Dyed at. 373. 
The..cChreuit Court did not treat with the Issue of tribal recognition 
as a legal entity since it simply adopted the analysis and 


factual determinations made by the district court. The Circuit 
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Court relied on the stipulations of the parties below as to 
tribal existence in the "racial and cultural sense", 528 F.2d at 
siege ft, noted; that because of the stipulation "there is no 
question that the tribe is a 'distinectly Indian' community", 
andsstated that "[n]o one in this proceeding had challenged 
oebe s identity as a tribe ... .*.'590 Bled at 378. | These 
adopted factual determinations were integral to the Circuit 
Court's acceptance. of the district court's legal conclusions. 
Upon a reading of the present complaint most favorable to the 
praintiti- no such factual conclusions: may be drawn as to the 


Diainvuifi's tribal existence. 


2. "he Plaintiff Has Fairlead ToOlAllegpe Congres— 
sional Recognition And Its Action, Therefore, 
Must Be Dismissed For Failure To State A 
Claim For Which Relief Can Be Granted. 


The standard to be applied when ruling on a Fed. R..Civ. 
P. 12(b)(6) motion has been stated as follows: 


The question . . . ds whether in.the bight 
most favorable to 'plaimtirm rand with every 
doubt resolved in his behalf the complaint 
states any! valid: claim Tori reniet. < w- T Ihe 
pleader must [however] set forth sufficient 
information to outline the elements of his 
claim or to permit inferences to be drawn that 
these elements exist. 


Wright and Miller, Federal Practice and Procedure: Civil §1357. 
Taking all facts as pleaded by the plaintiff to be true, there 


is absolutely no claim of federal recognition in the Dosis ento ne 


?The Department of Interior in promulgating regulations 
under another statute has indicated the types of recognition 
possible: 

"Recognized tribe" means any Indian tribe 
which has entered into a treaty, convention 
or executive agreement with the Federal 
Government or whose tribal entity has been 
otherwise recognized by the United States. 


20g RE $62,1€kp)-(I1976). Xie 
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Absent such an allegation, this. Court .is. powerless to designate 
theteieantiff.e "tribe"; Torito do.so would be bo rude oma 
nonjusticiable controversy. Hence, even under the liberal 
pienine rules of Fed. R. Civ. P. irs this Court should enter 
Judgment on the merits for the defendants on the ground that 

the plalntlff has failed to state a ‘claim for which. relief can 
bessmanted. Fed; R. Civ. P. l?(bXAG06), Belli ws Hood, 327 U.S. 
6752:9682 C1946) . 

It 18, of. course, within the power of .this Court to give 
Veejplaintiti< leave to flle an amended. eomplalot. See erg vy, 
BALLOU v. General Electric Uo... 393 T 2a 7390 (I86R0i1p.753959). 
oeelügenerabhlv, Wright and Miller, Tederal. Practice: and Procedure: 
Civil $1357. When it appears, however, that, to a certainty, 

a plaintiff cannot state a claim, amendment should be refused. 
Seeve.g., Christophides v. Poreco, 299 F. Bupp. 403 (S.D.N.Y. 
1968). Defendants submit that this is just such a case. 

An exhaustive and conclusive catalog of those tribes 
federally recognized has been published by the Bureau of Indian 
AtTiagtre, U.S. Dept. of Interior, Bureau omk Indian Affairs, 
American Indians and Their Federal Relationship (1972) ("BIA 


list™), Gee: Appendix A. As such, $t'1s subject te. Judicial 
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Ped.uR. Ciy.: P. 8(a) provides !ini pertinent. part: 


Claims. itor Relief. A pleading.whien sets 
forth a claim for relief, whether an original 
claim, counterclaim, cross-claim, or third- 
party claim, shalid contain iu ..40 02 short 
and plain statement of the claim showing that 
the pleader is entitled to relief. 


Un ay 


" H 
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under) any statute, in federal court, dad defendants raised this 
issue at the outset and the Court reached a determination that 
the Indians were not a tribe, the Court would not have been 
required to decide whether federal recognition was necessary to 
come within the Nonintercourse Act. Had the issues been in fact 
framed in light of the prevailing law, the court would have been 
compelled to hold that only Mus tribes federally recognized 
are entitled to sue under 25 U.S.C. $177; the issue of statutory 
construction actually addressed by the Passamaguoddy district 
court arises only if the Indian plaintiffs could demonstrate this 
Special enge. 

It appears the Passamaquoddy court treated the issue of 
recognized tribal status as rendered moot by the parties stipula- 
tion that the Passamaquoddies did, in fact, constitute a "tribe". 
ORS Supp. at 651, 600 n. 12., But the question of recognized 
tribal status has been demonstrated by U.S. v. Holliday, TO U.S. 
(3 Wall.) 407 (1865), and its progeny to be a political question 
which is reserved to branches of the government other than the 
JuddiedlaPy. Neither the courts nor the parties by their stipulstioh 
can withdraw from a coordinate branch of the government a question 
reserved exclusively for its judgment. What the political question 
doctrine forbids the courts to do directly cannot be accomplished 


indirectly by stipulation; for to dosso would be to express that 


4presumably, the Nonintercourse Act covers only some 
subset of all federally recognized tribes. If a recognized 
tribe were to sue, the question of whether it was within that 
subset would be justiciable. 
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notice under Fed. R. Evid. 201 as an adjudicative fact "capable 
of accurate and ready determination by resort to sources whose 
accuracy cannot reasonably be questioned.” see generally, 
McCormick on Evidence $330 (2d ed. 1972). The BIA list is 
equivalent to a compilation of the Department of the Interior's 
orders of recognition and, therefore, can and should be judicially 
noticed. 

The BIA list, which. places }the plaintif? in category: ks 
American Indians and Their Federal Relationship 17, indicates 
that the Mashpee group has never received Bureau of Indian Affairs 
services. That this is equivalent to lack of federal recognition 
is demonstrated in United States v. State of Washington, 384 F. 
Suomen le (Wide Wash; 1974) -aff tdi S204F weds 676 (6rhoOir. 1975) 
cert. denied, 423 U.S. 1086 (1976). In that case, the Stillaguamish 
Indians, who had remained in the aboriginal area they originally 
inhabited and who continued to follow a tribal constitution, 
claimed status as a federally recognized tribe. The court held 
that although the group may have constituted a tribe in the 
cultural and anthropological sense, they had, not been granted 
formal recognition. The significance of this holding is evidenced 
by the fact that the court relied upon the Bureau of Indian Affairs 
category 5 characterization of the Stillaguamish---recognition 
of the group for the limited purposes of settlement claims against 
thewnitsed Stastesi 364 EF, Supp. at 379. "If sies group of 
Indians with some limited contact with the United States has 
failed to establish federal recognition, the plaintiff, which is 


not even recognized for the same limited purposes as the 


i. ee 


» 
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Stillaguamish, must be held to be not palos msg Thus, the 
plaintiff's failure to allege federal recognition, and this 

CouPt's.ability.to conclusively determine. that: the plaintiff 
would not be capable of amending to cure this defect, require 


dtemisceal for failure to state a claim for which rellef can be 
granted. 
B. THE UNITED STATES IS AN INDISPENSABLE THIRD PARTY 

WHOSE ABSENCE NECESSITATES DISMISSAL. 

The defendants have also moved to dismiss for failure 
to join an indispensable party plaintiff, the United States of 
America, pursuant to RF.R.C.P. 12(b)(T) and 19;,. This motion. raises 
three issues: 

l. Whether under Rule 19(a) the United States 

is a party which should be joined? 

2. Whether under Rule 19(a) it is possible for 

the court. to order (jJoinder? 

3. Whether under Rule 19(b) the court should 

determine. that the United staves is in fact 
an indispensable party whose absence requires 
dismissal if compulsory joinder is not 
possible? 


see generally, Wright and Miller, Federal Practice and Procedure: 


[The Bureau of Indian Affairs numerical categorization 
of groups of Indians assigns a lower number to those groups 
with the greatest quantum of federal contacts. 
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Civil $$1601-611. 


L. The Failure To Join The United.States, In 


Defendants To A Substantial Risk. Of 
Multiple Suits On The Same Claim. 


It is well settled that a judgment for the defendants in 
thts ult brought, by the plaintiff: wouldenot bar a subsequent 
action on the same claim by the United States in its capacity as 
trustee: 

[T]he United States will not be bound by 
any determination made in a suit to which 
Toes) HO. parry 
Poetpyoitty v. Skelly 011.00.,.390:.0.8.5965, 3714101968) (sultrby 
federally recognized Indians for breach of lease); Fort Mojave 
ImDbe v« Lafollette; T8 Booed LORE TONO It "Ope. 219073») Comins: 
federally recognized tribe to quiet land title); Choctaw and 
Chickasaw Nations v. Seitz, 193 F.2d 5456 (10th Cir. 1951) cert. 
denied, 345 U.S. 919 (1952)(suit by federally recognized Indians 
to quiet title). The consequence of a failure to join the United 
States would, therefore, fall squarely within subdivisions (1) 
and (2)(ii) of Rule 19, which require joinder of a party if 
(1) in his absence complete relief cannot 
be accorded among those already parties, 
or 
(2) he claims an interest relating to the subject 
of the action and is so situated that the 
disposition of the action In his. absence 
may . . . (ii) leave any of the persons 
already parties subject to a substantial 
risk of incurring doubier multiple, or 


otherwise inconsistent obligations by 
reason of his claimed interest. 


Those provisions of the Rule are intended to protect both the 
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the defendants' and the publie's interest in avoiding multiple 
Litige tien: 

[T]he public must [also] bear the burden 

of double expenses for two suits ; 

[T]he public interest clearly militates 

against repeated law suits on the same 

subject matter. 
Prestenback v. Employers' Insurance Company, 47 F.R.D. 163, 
VOR GED: Lai: 1969). This interest: of the publie ts especially 
Significant in the instant case since the defendant Town of 
Mashpee, and through it, its citizens, must bear the expense of 
defending this suit. For effect to be given to the interest of 
the courts and the public in complete, consistent and efficient 
settlement of controversies, Provident Tradesman Bank and Trust 
Coir; v. Patterson, 390.U.8..102, 111. (1968), Jotnder of the United 
States should be ordered, if DOSE See generally, Wright 
and Miller, Federal Practice and Procedure: Civil $1604. 


2, Having Waived Its Sovereélgn Immunity In 
Actions To Quiet Title, The United States 


Can Be Compelled To Join As A Party 
Dé£endant. 
In the first instance, Rule 19(a) would direct the Court 
vosorgder Joilinder. of the United States as a party plaintiff. |Should 
the United States decline to join. as a party plaintiff, the: Rule 


requires that it be made a defendant unless such joinder "will 


deprive the court of jurisdiction over the subject matter of 


B roditidier of the United States would also benefit the 


plaintiff since it would allow the United States Government to 
satisfy the fiduciary obligation owed to the plaintiff. Joint 
Tribal Council of the Passamaquoddy Tribe v. Morton, 528 F.2d 
STOVDTSD erm. 70015). 
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the action . . ." Rule 19(a). The doctrine of sovereign immunity 
usually precludes joinder of the United States as a defendant; 
however [i]f the United States has expressly consented to be 
sued, or its consent can be implied, the joinder is feasible". 
Wright and Miller, Federal Practice and Procedure: Civil $1617. 
In the instant ease, the United States has, by statute, provided 
the necessary consent: 

(a) The United States may be named as a party 

defendant in a civil action under this section 

to adjudieate a disputed title to real property 

in which the United States claims an interest, 

other than a security interest or water rights. 

This section does not apply to trust or restricted 

indian lands, nor dees 1t apply to or affect 

actions which may be or could have been brought 

under. sections 13476, 1347, 1491, or 2410,0f this 

titlé, sections: 7424, $425, or. 7426 of the 

Internal Revenue Code of 1954, as amended (26 

U.S;0. T4245. (425, avde"Ti26)4 or Section. 200. or 

the Ach or July LOST E9525 Cho 47.9. 01- 56597 
Comes oC. Soloo9a(a) (1976) (effective Ootober 25, 1972). 

Thé defendants, in urging Rule 19 joinder, seek to quiet 
title to their properties. The United States, on the other hand, 
coubd etaim an interest in the property by virtue of the fiduciary 
duty it owes to Indian tribes. Moreover, the United States 
allegedly is possessed of the right to extinguish aboriginal 
title P"lebohHer vi Peck, 10 U.S. (CO Cranah): STs 146 (19810), 
another interest contrary to that the defendants seek to vindicate. 
If similar competing interests existed between private parties, 
a state action to quiet title would be appropriate. This sub- 
section is intended to eliminate a contrary result simply because 
one.of the parties, happens to be the United States. 1972 U.S. 
Code Cong. and Adm. News 4547, 4554. 


The exception embodied in the statute for "restricted 
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Indian lands" is not applicable here for it was intended to 

cover only those instances in which the United States holds fee 
ticle on: behalf of Indians. , Carlson v. Tulalip Tribes of: Washington, 
5M 2a 1337, 11330 (9th Cir. 19755 (aispute over unalloted 
Preservation land in which the United States held fee title). 

The purpose of exempting such lands was to prevent abridgement 

Gr indian property rights without Indà&n-consent. 1972 U.S. Code 
Cong. and Adm. News 4547, 4557. ‘This could only happen when someone 
other than the Indians nominally holds the entire fee. Where 
aboriginal title is involved; no Ihdlan.inverest can be divested 
inva sult.agalnst the United States. 

It has also been held that the "restricted Indian land" 
exemption does not apply when the question being litigated is 
whephenr there is in fact restricted Indian: land. United States 
Vee Line, 362. Fm. Supp. 462 (1913 D. Neb.).. In that Case, 
the, United States: sued in its capacity às trustee to quiet tithe 
to certain putative Indian lands. The defendants counterclaimed 
praying that their title be confirmed. The United States moved 
to dismiss, asserting its sovereign immunity. The court rejected 
this defense by holding that 28 U.S.C. §2409a operated as consent 
to suit. It then went on to state the reason the exception 
embodied in §2409a was inapposite in suits asserting Indian 
title; | 

[T]his Court will necessarily have to 
determine whether the land in question 

WAS8.. . . restricted Indian lands because 
this issue is contained in the main-claim 
asserted by the United States. If this 
issue is determined adversely to the United 
States then the waiver of sovereign immunity 


is effective, and the exception would be 
inapplicable to this tacvion. 
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362 F. Supp. at 463. There consequently are no limitations 

on the §2409a waiver of immunity in the instamt o case. The fact 
that the vehicle fór the defendants’ attempt to quiet title is 
Rule 19 compulsory joinder rather than by counterclaim or 
plaintiff's complaint is irrelevant. Any such distinction would 
be contrary to the basic tenor of the federal rules. 362) m. 


Supp. at 463. 


3. Should The United. States Not Be 
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An Indespensable Party Whose Absence 
Requires Dismissal. 


Should the. Court, for any.reassonj Hot be able vto order 
joinder of the United States as a party defendant, Rule 19(b) 
directs the court to determine whether the party is so indis- 
pensable that its absence requires dismissal. In making this 
determination, the rule provides that the following factors 
should'be considered: 

l. ‘The extent to which a, Judement rendered 
in the person's absence might be pre- 
Judicial to. ham or those already parties. 

2. The-extent to which, by protective. pro- 
visions in the judgment, by shaping of 
relief, or other measures, the prejudice 
can be lessened or avoided. 

3. Whether a judgment rendered in the 
person's absence will be adequate. 

1. Whether the plaintiff will have an 


adequate remedy if the action is dis- 
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missed for nonjoinder. 
Rule l19(b). See generally, Wright and Milter, Federab Practice 
and Procedure: Civil §1608. 

The general rule in suits involving Indian lands has 
been stated to be that "because of its legal or other governmental 
interest [the United States] is normally an indispensable party 
to actions involving Indian lands"; its absence, therefore, 
would require a dismissal of the action under Rule 19(b). 
3A Moore's Federal Practice §19.15. The courts, however, have 
effected an artificial distinction between suits by Indians and 
sults against Indians. In the former, the United States has 
been held not to be an indispensable party and the courts have 
proceeded with the parties before it. In the latter, it has been 
held to be an indispensable party whose absence necessitates 
dismissal. 

For example, in Choctaw and Chickasaw Nations v. Seitz, 
supra, a suit by Indians to recover possession and establish title, 
the. court. found the United States not to be indispensable: 

SO it comes down to this: T1 we hold 

that the United States is an indispens- 
able party, the [Indians] will be unable 

to assert their long-standing claim to the 
land; and if we hold that the United States 
is not an indispensable party, the defend- 
ants will run the risk of the burden: and 
expense of defending two lawsuits, even 


though they succeed in obtaining a judgment 
if their Tavor in brhewinscanblscbgon. 


We are of the opinion that the equities 
presented by the situation and the incon- 
venuiehoes that will results... .iwelxkh 
heavily in favor of the [Indians]. 
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193 F.2d at 461 (emphasis added). 


Conversely, ln Carlson v. Tulalip Tribes ol Washington, 
Por od 1337. (9th Gir. 1975); a Suit. against Indians: by arnen— 
Indian plaintiff, the Indians moved to join the United States. 
When the United States refused to be joined as. a party defendant, 


the court held: 


[T]he United States is a necessary party 
to any action in which the relief sought 
might interfere with its obligation to 
protect Indian lands against alienation 
« « « Because the United States has 
refused to be joined as a party, the 
litigation could not properly proceed. 


du 
SIM. 2d at 1339. 


The courts have offered two justifications for the 
distinction, both of which have been rendered inapposite by the 
Himst Circuit: decision in Joint Tribal Council of the Passama-— 
duaUgdy Tribe y. Morton, 520.R.2d/ 3703 (1àt Clr. 1975) ("Passamadhiodgs). 
First, those courts have held that in a ‘sult against the 
Indians, judgment for the plaintiff, divesting the Indians of. tatle:, 


"would impair [the United States'] governmental function to protect 


Hear ee results were reached. in other suits by Indians. 
bird Bear vy. MeGlean Co. 513 F.2d 190.191 ime Gr Coth Cir. 1975); 
Cheyene River Sioux Tribe v. United States, 338 F.2d 906 (8th Cir. 
1964)cert. denied, 3902 U.S. 3815 965); Skokomish Indian Tribe v. 
prance, 209 Mos 555 (oth Ciny 195525 Jackson v. Sims, 201 F.2d 
250  ClOth: Cir, 1953); Salt River Pima-Maricopa Indian Community v. 
Arizona sand and Rack :Company., 353 F. supp. 1099 (D. Ariz.” 10y2). 


LL accord, -Fonterielle v. Omaha Tribe, 430 F.2d 143, 145-46 
(8th Cir. 1970); Nicodemus v. Washington Water Power Co., 264 F.2d 
614 (9th Cir. 1959)(privately owned public utility suing to condemn 
easement over Indian land); Okemah v. United States, 140 F.2d 963 
(10th Cir. 1944)(condemnation of Indian land); Minnesota v. United 
States: 305. 0:9, 382.(1939)(state. condemnatióonbiof. Indian land). 
Grant Riwxer Dau Authority.v. Parken.40 PW Supp. 02 (Nap. Okla: 
TO, See, Spriges y. McKay, 229 F/2d 31 (D.C. Cir. 1955)(ddetum). 
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against alienation". In a suit by the Indians, however, 
no present Indian property interest is lost if judgment is rendered 
for the defendants since the United States may subsequently 
assert the same interest in a separate action on behalf of the 
159dats : consequently, no governmental interest is affected. 
gas son v. Sims, 201 F.2d 259,'2025(10tb Oir. 19539. 

This particular Justification: ls. clearly one of form. only 
for should a private plaintiff successfully prosecute a suit 
against Indians, the United States would not be barred from insti- 
tuting an independent suit to negate that judgment. Poafpybitty 
Versus Lily, Ol 6o;.390 U.8.2365, S7a4 Gleee)..:. Consequently s ne 
governmental interest is foreclosed by judgment against the 
Indians. While it is true that the government might suffer the 
inconvenience of instituting a second suit, this alone surely is 
not sufficient to distinguish suits against Indians from those 
brought by Indians. 

Moreover, this rationale assumes that the government's 
only duty is to prevent alienation of property presently held by 
Indian tribes.  Passamaquoddy indicates, however, that the govern- 
ment's duty is much broader, for that decision imposes a positive 
eoblieation "to investigate and take (cc. action": te recover 
lands which are alleged to be within the scope of the Noninter- 
course Act. 528 F.2d at 379. A judgment for a defendant ina 
suit to recover property brought by Indians post Passamaquoddy, 
therefore, impairs the fiduciary obligation owed the Indians to 
the same extent as a judgment for a private plaintiff divesting 


Indians of title.  Passamaquoddy thus leaves no basis for 
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distinguishing, on this ground, sults brought. py Indians from 
those brought against een d 

The second justification offered by the courts for refus- 
ing to join the United States in suits brought by the Indians 
was that Indian plaintiffs would be left without a remedy if the 
United States was found to be an indispensable party whose 
absence required dismissal.  Choctaw and Chickasaw Nations v. 
Seitz, supra. Cf. Capitan Grande Bank of Mission Indians v. 
Helix Irrigation District, 514 F.2d 465, 470 (9th Cir. 1975) 
cert. denied 423 U.S. 874 (1976)("Indian . . . tribes have no 
assurance that all their claims or even all their plainly reason- 
ape helaims < . Will be pursued «4. my the Unibped States. 
Such" assurance is precluded by . . . the inherently discretionary 
manner in which these responsibilities must be discharged.") 
The question as thus posed has been whether Indian tribes 
should be left potentially remediless so that defendants could be 
spared the risk of multiple suits. The equitable balance required 
by Rule 19(b)("[T]he court shall determine whether in equity and 
good conscience the action should proceed . . .") has been struck 
in favor of the Indians and their actions, allowed to proceed 
without the United States, 


Two recent decisions have provided Indian plaintiffs 


Lets might be argued that the government could always sue 
in its capacity as trustee to recover property after its Indian 
wards have been unsuccessful and that the government's obligation, 
therefore, has not been impaired. As noted above, however, the 
same rationale would allow the government to sue to set aside a 
prior judgment for the plaintiff in a suit against the Indians. 
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with adequate alternative remedies. The first is dilineated by 
Passamaquoddy which allows Indian tribes to institute suit against 
the United States to compel action on their behalf. That 
decision imposed upon the government a broad and comprehensive 
fiducwary duty to act: on behalf of tribes of Indians: 

[T]he Nonintercourse Act imposes upon the 

federal government a fiduciary's role with 

respect to protection of tne lands of a 

tribe . ... lejbearhy theres can: be “no 

meaningful guarantee without a correspond- 

ing federal duty to investigate and take 

such action as may be warranted 
Beeeh. 2d at 379. The concommitant right of ‘the beneficiary of 
the trust relationship, the Indians, to require action by. the 
fiduciary to institute suit on its) behalt provides the plaintiff 
a substantial remedy should this suit be dismissed for failure to 
join an indispensable party. 

The case of Edwardsen v. Morton, 369 F. Supp. 1359 (D.D.C. 

1973), provides the plaintiff the second alternative remedy. The 
court in that ease held that, although the taking or extinguishment 
of aboriginal title by Congress was not a compensable interest 
under the Fifth Amendment, citing Tee-Hit-Ton Indians v. United 
States, 348 U.$.|272 (1955); Indian. tribes had a cause of action 
for damages against the United States for a breach of its obliga- 
tion to protect their aboriginal title from third party inter- 
ference. 

[U]ntil [Indian] possessory rights based on 

use and occupancy were extinguished by Congress, 

plaintiffs had a right to be protected by the 

sovereign against third-party intrusions. If 


in fact disturbed incbhelr use and 
occupancy by trespassers, i.e., by any parties 
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coming onto the land except for those 
entering under Congressional authoriza- 
tion, then there accrued a cause of action 
for breach of Tiductary duty 
JOD pa Sub. 1359:3at 1378-79. 2? Note, Indian Title: The Rights 
of oMnerican Natives in Lands They Bave Oceupied Since Time 
Immemorial, 1975 Colum. L. Rev. 656, 685-86 

The dismissal of this-advlon' for faLiure:'to join the 
United States would not effect this right. A substantial damage 
recovery against the government, if a breach is demonstrated, 
should adequately compensate the plaintiff for any possessory 
interest it might have held. 

These alternative remedies require that the issue before 
this Court be restated: should the plaintiff be made to compel 
Lhe, government to sue on its behalf or be left to its damage 
remedy against the United States so that the defendants might 
be spared the burden of multiple suits. “The fourth:standard 
set out in Rule 19(b) --- whether the plaintiff would have an 
otherwise adequate remedy --- is no longer controlling. Rather, 
the faet that the defendants might be subject to multiple suits, 
and the inability of the court to fashion a remedy to mitigate 


thisvrisk, justify imposing upon the Indians the-burden of first 


seeking to join the United States or of pursuing their damage 


l3While the court in Edwardsen was dealing with an 
affirmative breach by federal officers by authorizing third party 
trespass, Passamaquoddy leaves no room for distinguishing a breach 
of duty resulting from the failure to prevent or challenge 
alienation. 
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Claim. The balance has shifted. Equity and good conscience 
now favor the defendants. The United States should be held to be 
indispensable and dismissal should be required in its absence. 
THe plaintiff should be left to its alternative remedies. 
C. THE COMPLAINT SHOULD BE DISMISSED SINCE THE COMMONWEALTH 
OF MASSACHUSETTS IS AN INDISPENSABLE PARTY. 
1. The Commonwealth Of Massachusetts Has 
sufficient Interest In The Subject Matter 
OP this Action To Be Joined? AB A Party 
Povey fr 
The final ground for the defendants’. Motion to Dismiss Xs 
that the Commonwealth of Massachusetts ("Commonwealth") has such 
an interest in the subject matter fore this action, should the 
plaintiff prevail, as to make it an indispensable party within 
the scope of Rule 19(a) and (b) whose nonjoinder requires dis- 
fimgeal of this action. .The factual basis for this legal coneiusion 
1S..bhe. judicially. recognized distinetion between the property 
interest retained by the three original colonies in lands claimed 
by Indians and that same property interest as retained solely 
by the United States throughout the remainder of the country. 
Although the scope of application of the Nonintercourse 
Act has been held to be the same for the thirteen colonies as 
for the other states, the interest retained by the original 
eolonies, and, therefore, the Commonwealth differs: 
It is true that the United States: never held 
fee title to the Indian lands in the original 
otates as it did to aimost all Of..the rest of 
the Gontinental United States and that fee 


title to Indian lands: in these States 
was in the State 
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6loubTO.(19745). Compare, Edwardsen: v. Morton, 369 F. Supp. -1259, 
Ley iyi DieD.C. 1973) (fee toüíaboriginal lands in Alaska held by 
United States). There are in Mashpee, consequently, three different 
property interests which might be asserted as superior to those 
OP. £he.defendants. The plaintiff claims aboriginal title; the 
United States, the power to extinguish that possessory interest; 
and the Commonwealth could claim the remaining fee interest. 
HüMUeher y. Peek, 10 UlS. (6 Cranch) 87, 1406 (1510). U.S.) Debt. 
of Interior, Federal Indian Law 599 (1958). If the plaintiff 
prevails here, the Commonwealth has a colorable claim that it 
retained a fee interest in the subject land.when it ratified the 
Constitution, even though it thereby ceded its power to extinguish 
aboenielnal title to the United States. -"Fleteher v. Peck, 10 
PAATE Oranch)' 874, X46. (1910). -It ds a limited but- very real 
property interest; for should TS United States choose to extinguish 
chat aboriginal title, as it clearly could, Tee-Hit-Ton Indians 
v. United States, 348 U.S. 272 (1955), the Commonwealth could be 
held to possess a fee simple absolute. In order to accord the 
defendants complete relief, Fed. R. Civ. P. 19(a)(1), all those 
possible property interests arising from plaintiff's present’ claim 
OofMaborig@inal title should be adjudicated in-this action. This 
court should order that the Commonwealth be joined as a party 
plaineifr . 

2. The Commonwealth Has Waived Its Sovereign 

Immunity In Actions To Quiet Title And 
Therefore Can Be Joined As A Party Defendant. 

The eompulsory joinder of the Commonwealth as a party 
defendant is permissible to the extent it is consistent with 
the Eleventh Amendment. Thus, should the Commonwealth not 


consent to Joinder as a party plaintif it can only be ordered 
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to join as a party defendant if it has waived its sovereign 
imuimity.. See generally, Wright and Midler, Federal Practice 
and Procedure: Civil §1617. The Commonwealth has provided 
this necessary consent to suit by statute. 

A eivil action- to recover TPeehold 

estates in fee simple, fee tail or for 

life may be prosecuted against the 

Commonwealth 
Mass. gen. Lawas es 2374 $2. 

By joining the Commonwealth, the defendants will seek to 
foreclose whatever fee interest it retained when it ceded its 
rignt -to extinguish aboriginal title to the United Staves; 
paercHer ev. Peek, 10 U.S. (6 Oranch) OT, 246. (4010). - Tnveffect: 
the defendants, through the liberal joinder provisions of the 
Federal Rules, seek to quiet title to the fee simple absolute 
they now claim under color of state law. Mass. Gen. Laws 
c.237, $2 expressly waives sovereign immunity in such a case 
and, thereby, empowers this Court to order joinder of the 
Commonwealth as a party defendant. 

3. The Substantial Alternative Remedies Avail- 


able To Ine Plaintiff Require, hat This 
Court Enter An Order of Dismissal If Joinder 
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Should joinder of the Commonwealth for any reason not 
be possible, Rule 19(b) requires that this Court determine whether 
"in equity and good conscience" the Commonwealth should be 
designated an indispensable third party whose absence requires 
dismissal, The fundamental issue, again, is whether the plaintiff 


would have an otherwise adequate remedy if the Court dismissed 


Eu S 


, 
B | B 


for nonjoinder. As was the case with the United States, the 
piaintiff has other substantial remedies which would not be 
foreclosed by dismissal. The plaintiff could exercise itis 
Passamaquoddy right to compel suit by the United States; and 

could sue the United States for a breach of fiduciary duty, 
Hawerasen v. Morton, 369 F. Supp. 1359,.137L (D.D.O. 1973). 

These remedies, available in any event, permit this Court, 

"in equity and good conscience" to dismiss this action if all 
those with potential interests contrary to that of the defendants 
are not joined. Because the Commonwealth might claim one of these 


superior interests, this action should not proceed in its) absence. 
III. CONCLUSION 


The defendants respectfully request that this Court grant 


thea Motion to Dismiss as to allvgrounds. 


TOWN OF MASHPEE, MAURICE 
A. COOPER and JOHN D. 

FERGUSON, ET AL y 
By their attorneys; / Y 


OVS Pod s, 


James D. ot; 
Stephen H. Ol'eskey 

HALE AND DORR 

28 State Street 

Boston, Massachusetts 02109 
Tel: (617) 742-9100 


| fv If SARAL 
Morris/ Kirsner 
89 State Street 
Boston, Massachusetts 02109 
Tel: (617) 523-3316 


— and -= 


JOHN R. BUNTING, ET AL 

AS TRUSTEES OF FIRST 
PENNSYLVANIA MORTGAGE TRUST 
BY: ener attorneys, -. 


EROMAS Ve Wrmy. dl. 
Warner & Stackpole 
28 State Street 3 
Boston, Massachusetts 02109 
Tel: (617) 523-6250 


NEW SEABURY CORP. 

NEW SEABURY CONVEYANCING 
CU S NC. 

FIELDS POINT MANUFACTURING 
CORPORATION 

By their attorneys, 


selma R. Rollins 
RAAS Rollins & | Fox 
1300 Boylston Street 
Brookline, Massachusetts 02167 
Tel: (617) 232=1130 


October 22, 1976 
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(12 Main Street 
Hyannis, Massachusetts 02601 
Tel: COLO TT5-0T985 

Of Counsel 


RUSSELL MAKEPEACE, ET AL 

General Partners d/b/a Wiljoels Lands, 
a Massachusetts Limited Partnership 
By their attorneys, 


S D 
/ / 
hai $ A 2 
ry LM f^ 
a ce cS P. CoA. 


Thomas Otis 
One Beacon Street 
Boston, Massachusetts 


LEONARD W. PECK and 
MARGARET S. PECK 
By their attborneys, 
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Sumner H. Babcock Y 
E. Susan Garsh 
Bingham, Dana & Gould 

100 Federal Street 

Boston, Massachusetts 02110 
Telg: (617) 357-9300 


in 
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STRICT COURT 
STRICT OF MASS. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS fy Ub; 


Fn RIT 
= m 
MASHPEE TRIBE, 
PLAINTIFF, 
V. ; CIVIL ACTION NO. 76-3190-S 

NEW SEABURY CORP., et al., : 

DEFENDANTS. : 

STIPULATION 


Plaintiff Mashpee Tribe and defendants John D. Ferguson and 
laurice A. Cooper, by their attorneys, hereby agree and stipulate 
to the addition of said John P. Ferguson and Maurice A. Cooper 
as parties defendant in the above entitled action and said 

efendants hereby appear in said action for all purposes and waive 
any objection as to lack of jurisdiction over the person, 


insufficiency of process, or insufficiency of service of process. 


laintiff, Mashpee Tribe, by Defendants, John P. Ferguson.and 
Maurice A. oper, Li 
] PRGN At : 4 ^ 7 

te ( D 22 fe CN Letter 


4] f /, 
/ Pd GAG op ty p 7 ; 
arry A. Margolin Hale & Dorr 


ative American Rights Fund 28 State St. 
364 Boylston St., 2nd floor Boston, Mass. 02109 


oston, Mass. 02116 


CERTIFICATE OF SERVICE 


ry. evephen H. Oleskey, one of the attorneys tor the 
defendant Town of Mashpee, et al in the above matter, hereby 
certify that I: have this day caused’ a copy of the foregoing 
sbipulation to add John D.. Ferguson and Maurice A. Cooper .as 
party. defendants to be served upon the parties herein, by causing 
a copy of same to be mailed, postage prepaid to: 


Eunice B. Jones and 
Martha E. Jones, Pro Se 
4 Garfield Street 
Natick, Massachusetts 


Carol B. Jones, Pro 5e 
1959 Commonwealth Ave. 
Brighton, Massachusetts 


Clara L. Currier, Pro 36 
34 Linden Street 
Lawrence, Massachusetts 


Abana A. Green’ 

iTf'Main St., PO Box 148 
Hyannis, Massachusetts 02601 
Attorney for Pemberton Whitcomb 


Clinton W. Lee 

311 Boston Post Road 

Wayland, Massachusetts 01778 
Attorney for Francis A. Southwick 
Trustee and Executor of the 
Estate of Arthur M. Southwick 


Benjamin Nesson 

85 Devonshire Street 

Boston, Massachusetts 02109 
Attorney for Phyllis C. Dangel, 
Executrix of the Estate of 
Melvin J. Dangel 


William M. Wainwright 

One Center Street 

Brockton, Massachusetts 02401 
Attorney for Robert B. Days, III 
Individually and às Trustee, and 


Richard M. Days, Individually and 


as Trustee, and Michico Days 


Herbert J. Gorfinkle, Pro Se 
Andrews Isle 
Hingham, Massachusetts 02043 


Thomas B. Shea 

Gargiulo & Holian 

678 Massachusetts Avenue 
Cambridge, Massachusetts 02139 
Attorney for Greenwood 
Development Corp. 


Frederick R.H. Witherby 

501 Boylston Street 

Boston, Massachusetts 02117 
Attorney for Olin C. Hendrix 


Edward J. Hart 

Curtis, Hart & Zaklukiewicz 

124 North Merrick Avenue 

Merrick, New York 11566 

Attorney for Brynwood Associates, 
Ine. and Karl & Pasqualone, Inc. 


John F. Dunn 

27 School Street 

Boston, Massachusetts 02108 
Attorney for John Brooks 


Ira A. Nagel 

Pike, Pike & Nagel 

18 Tremont Street 

Boston, Massachusetts 02108 
Attorney for Steve Zaglakas 


Henry W. Keyes 
Spencer & Stone 
50 Beacon Street 


Boston, Massachusetts 02108 


Attorney for L&L Associates, Inc. 


Paul Fitzgerald 

60 Batterymarch Street 

Room 1235 

Boston, Massachusetts 02110 
Attorney for William H. Brice 
Individually and as Trustee 


Edwin J. Carr 

May, Bilodeau, Dondis & Landergan 
294 Washington Street 

Boston, Massachusetts 02108 
Attorney for New Bedford Gas & 
Edison Light Co. 


Edward W. Kirk 

Hunziker, McDermott & Kirk 
131 Main Street 

Falmouth, Massachusetts 02541 
Attorney for Carleton Collins, 


Marion Collins, Florence H. Ryder, 


Virginia Ryder, Malcolm Ryder 


Constance V. Vecchione and 
William D. Crosby 

203 West Elm Street 

Brockton, Massachusetts 02401 
For Adeline Owens. 


Todd B. Ackerman, Jill Ackerman 
and June Childs. 

4995 Calle Angosta 

Tucson, Arizona 85718 


David N. Als, Ann V. Als 
63 Weis Road 
Albany, N.Y. 12208 


Hazelbelle Anderson 
1854 James St. 
Daytona, Florida 32019 


Newton H. Levee, Esa. 
140 Federal Street 
Boston, MA. 02110 


Herbert P. Bickerstaffe, Florence 
Bickerstaffe 

212 Winthrop Road 

Brookline, MA. 


Donald B. Blakeman, Nancy 
Blakeman 

Santuit Pond Road 
Mashpee, Mass. 02649 


Marvin Blank 
11 Stetson Lane 
Hyannis, Mass. 


Harold Perkins 
1960 Commonwealth Ave. 
Brighton, Mass. 


Steven Murphy, Esq. 
Butterworth & McGhee 
Route 28 

Mashpee, Mass. 02649 


Andrew J. McElaney, Jr., Esq. 
1 Ashburton Place . | 
Boston, Mass. 02108 


Thomas L. Coughlin 
925 East Street 
Dedham, Mass. 


Jean P. Canning 
194 Seapit Road 
E. Falmouth, Mass. 


Cape Cod !-H Camp Corp. 
Route 130 
Mashpee, Mass. 02649 


George H. Lebherz; dř., Esq. 
Town Hall Square 
Falmouth, Mass. 


William E. Crowell, dr. 
44 Mashantum Road 
Dennis, Mass. 


Curtis E. Dorrie, Jr., Constance 
B. Dorrie, 

Shell Isle 

145 Bay Point Drive . 

St. Petersburg, Florida 33708 


John A. Drew 
749 Main Street 
Hyannis, Mass. 


William Noble, Esq. 
1357 Washington 
Newton, Mass. 


William A. Harris, Irene C. 
Harris. 

ll Chadbourne Road 
Lexington, Mass. 


Phylliss M. Jordan. 
5062 Silver Hill Ct. 
Suitland, Maryland 20028 


Edwin C. Hamada, Esq. 
Box 541 
Brookline, Mass. 02147 


Henry C. LaBute, Adele F. 
LaBute 

3 Brickyard Road 
Mashpee, Mass. 


George Lemelman 
ll Beacon Street 
Boston, Mass. 


Robert E. Lenk 
48 Starboard Lane 
Osterville, Mass. 


Malcolm E. MacDonald, Patricia 
R. MacDonald 

169 Gifford 

Falmouth, Mass. 


William J. Marsters, Mary L. 
Marsters, ^ 

Redbrook Corp. 

26 Lakewood Drive 

Mashpee, Mass. 


James A. McDonald, Jr. 
176 Hawthorne Street 
Malden, Mass. ` 


Manuel Sherman, Esq. 
13 Tremont Street 
Boston, Mass. 


Mitchell Enterprises, Inc. 
Great Neck Road 
Mashpee, Mass. 


Dorothy F. Morze 
158 Bickford Hill Road 
Gardner, Mass. 


Ockway Bay Development Corp. 
c/o Rita Porciello 
11 Grant Street 
Woburn, Mass. 


A.B.C. Drywall Company, Inc. 
c/o Rita Porciello 
11 Grant Street 
Woburn, Mass. 


Elizabeth A. Nilsson 
Meetinghouse Way 
W. Barnstable, Mass. 


Jean A. Bradley 
128 South Main Street 
Centerville, Mass. 


Donald H. Priestly 
Glen Road 
South Harwich, Mass. 


Paul A. Lipper 
Route 6A 
Yarmouthport, Mass. 


Charles McLaughlin, Esq. 
171 Main Street 
Hyannis, Mass. 


Robert B. Santos 
295 Nottingham Drive 
Centerville, Mass: 


Louis Santos, Jr. 
13 George St. 
Barnstable, Mass. 


Benvinda G. Leighton 
29 Holland Road 
Falmouth, Mass. 


Aurora G. Graca 
RED #1 
S. Windham, Maine 


John F. Shields 
84 Two Ponds Road 
Falmouth, Mass. 


John B. Cotton 
78 Two Ponds Road 
Falmouth, Mass. 
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Willard C. Weaner Edward R. Wasil, Heleana 
121 E. Bay Road M. Wasil 
Osterville, Mass. 2 Sachem Road 


Mashpee, Mass. 02649 
Thomas M. Shields 


Stone Horse Road Stanley J. Wasil, Theresa A. 
Osterville, Mass. Wasil 
101 Pellana Road 
Mary Jane Shoop Norwood, Mass. 
114 Corporation Road 
Dennis, Mass. i George A. Winslow, Ruth S. 
Winslow 
Harold Slate . Bay Shore Drive 
520 Brush Hill Road N. Falmouth, Mass. 


Milton, Mass. 

Jean E. Manoog 
Herbert Flashman 10 Cross Way 
42 Buckminster Road Osterville, Mass. 
Brookline, Mass. 

Thomas V. Urmy, Esq. 


Clinton Lee, Esq. Warner & Stackpole 

311 Boston Post Road 28 State Street 
Wayland, Mass. 01778 : / Boston, Mass. 02109 
William W. Spraggs Allan Rosenberg, Esq. 
854 20th Street, N.E. Putnam, Bell & Russell 
Washington, D.C. 20002 53 State Street 


Boston, Mass. 


John C. Sterge 
884 Hale Street  - ~ A. Russell Lucid, Jr., Esq. 


Beverly Farms, Mass. Lueid & Lucid 
94 Washington Street 
Richard W. Renehan, Esq. Weymouth, Mass. 02188 
225 Franklin Street 
Boston, Mass. 02110 Raymond G. Sweeney 
| | 28 State Street 
Susan Lange Boston, Mass. 02109 
Tl Oxford Ave., Apt. 6 
Cambridge, Mass. 02138 Barry A. Margolin, Esq. 
Native American Rights Fund 
Thomas K. Warner 364 Boylston Street, 2d Floor 
300 E. 59th Street Boston, Mass. 02116 


New York, New York 


Norman F. Barrett, Jr. 
Smoke Valley Road 
Osterville, Mass. 


John G. McManus 
K.M. Bradley Co. 
250. Boylston Street “ 
Boston, Mass. 02116 
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IN CLERA'S OFFICE 

UNITED STATES DISTRICT COURT 4^ x 
Ocr2? 255 PM’76 
Bo dibus a ; DISTRICT COURT 


DISTRICT OF MASS. 
DISTRICT OF MASSACHUSETTS 


MASHPEE TRIBE, ) 
) Civil Action 
Plaintiff, ) File No. 76-3190, 
VS. ) ANSWER in 72/7), 
) 
NEW SEABURY CORP., ET ALS, ) DEFENDANTS DEMAND 
) JURY TRIAL 
Defendants. ) 


Now comes defendant James A. McDonald, Jr. and as and for 
his answer to the complaint of the plaintiff in the above 
entitled action, states as follows: 

(The paragraph numbers in this answer refer directly 

to and are in answer to the identical numbered 

paragraphs of the complaint in this case.) 

l. Denied. 

2. Denied. 

3. Denied. 

4. The defendant is without sufficient knowledge or 
information to form a belief as to the truth of the allegation 
contained therein. 

5. Denied. 

6. Denied. 

7 through 11, inclusive. The defendant is without sufficient 
knowledge or information to form a belief as to the truth of the 
allegations contained therein. 

12. Denied. 
13 through 15, inclusive. The defendant is without sufficient 


knowledge or information to form a belief as to the truth of the 


allegations contained therein. 
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16. Denied. 

17. The defendant is without sufficient knowledge or 
information to form a belief as to the truth of the allegation 
contained therein. 

18. Denied. 

19. The defendant is without sufficient knowledge or 
information to form a belief as to the truth of the allegation 
contained therein. 

20 through lll, inclusive. The defendant is without 
sufficient knowledge or information to form a belief as to the 
truth of the allegations contained therein except defendant 
admits that paragraph #67 does describe land owned by him. 

112.  Denied. 
FIRST DEFENSE 

The complaint fails to state a cause of action against 
the defendant, James A. McDonald, Jr. 

SECOND DEFENSE 

Plaintiff lacks standing to bring this action because if the 
Mashpee Tribe is an indian tribe as that term was used and employe 
at times material to the events alleged in the complaint, then 
such tribe is a ward of the United States of America and redress 
for damages, if any, must be sought by petition by the United 
States of America. 

THIRD DEFENSE 

The Court does not have subject matter jurisdiction and the 
plaintiff has not satisfied the statutory and other rules and 
laws referable to the conditions precedent to the commencing 


of a class action. 
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FOURTH DEFENSE 

The plaintiff has failed to bring this action against 
defendant James A. McDonald, Jr. within the time provided by 
the applicable statute of limitations or within a reasonable 
period of time after the cause of action arose and accordingly 
this action is barred. 

WHEREFORE, defendant respectfully requests that the 
complaint be dismissed as to defendant James A. McDonald, Jr. 
and that the defendant be awarded its costs and that this Court 
award such other and further relief as it deems just and proper 
under the circumstances. 

JAMES A. MC DONALD, JR. 
By his attorney, 


Dated: Malden, Mass. 
October 21, 1976 


CHARLES D. KELLEY 

585 PLEASANT STREET 

MALDEN, MASSACHUSETTS 02188 
322-1918 


CERTIFICATE OF SERVICE 
I, Charles D. Kelley, attorney for said defendant, hereby 

certify that on October 21, 1976, I served a copy of the 
within Answer upon plaintiff's counsel: 

Barry A. Margolin, Esq. 

Native American Rights Fund 

364 Boylston Street (2nd fl.) 

Boston, Massachusetts 02116 


by mailing, first class mail, postage prepaid, on said date 


copy of same to him. 


CHARLES D. KELLEY 


Dated: October 21, 1976 


